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CRIMES — GENERALLY 939.03

CHAPTER 939
CRIMES — GENERAL PROVISIONS

SUBCHAPTERI
PRELIMINARY PROVISIONS

Name and interpretation.
Jurisdiction of state over crime.
Parties to crime.
Common law crimes abolished; common law rules preserved.
Crime defined.
Criminal conduct or contributory negligence of victim no defense.
Provisions which apply only to chapters 939 to 951.
Wrds and phrases defined.
Criminal intent.
Criminal recklessness.
Criminal negligence.

SUBCHAPTER Il

INCHOATE CRIMES

939.01
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939.05
939.10
939.12
939.14
939.20
939.22
939.23
939.24
939.25

939.30
939.31
939.32

Solicitation.
Conspiracy.
Attempt.
SUBCHAPTER llI
DEFENSES D CRIMINAL LIABILITY
Intoxication.
Mistake.
Adequate provocation.
Privilege.
Coercion.
Necessity.
Self-defense and defense of others.
Defense of property and protection against retail theft.

939.42
939.43
939.44
939.45
939.46
939.47
939.48
939.49

SUBCHAPTER IV

PENALTIES
Classification of felonies.
Classification of misdemeanors.
Classification of forfeitures.
Felony and misdemeanor defined.
Penalty when none expressed.
Lifetime supervision of serious sexXefders.
Mandatory minimum sentence for child sefeofes.
Minimum sentence for certain child sexXesfses.
Mandatory minimum sentence for repeat serious sex crimes.
Mandatory minimum sentence for repeat serious violent crimes.

939.50
939.51
939.52
939.60
939.61
939.615
939.616
939.617
939.618
939.619

939.62 Increased penalty for habitual criminality
939.621 Increased penalty for certain domestic abugenses.
939.63 Penalties; use of a dangerous weapon.

939.632
939.645

Penalties; violent crime in a school zone.
Penalty; crimes committed against certain people or property

SUBCHAPTER V

RIGHTS OF THE PROSECUTION

Prosecution under more than one section permitted.
Conviction of included crime permitted.

SUBCHAPTER VI

RIGHTS OF THE ACCUSED

Presumption of innocence and burden of proof.
Limitation on the number of convictions.
No conviction of both inchoate and completed crime.
Criminal penalty permitted only on conviction.
Tme limitations on prosecutions.
Death or harm to an unborn child.

939.65
939.66

939.70
939.71
939.72
939.73
939.74
939.75

Cross—reference: See definitions in s. 939.22.

NOTE: 1987 Ws. Act 399 included changes in homicide and lesser included

offenses. The sections affected had mviously passed the senate as 198@nate
Bill 191, which was pepared by the Judicial Counciland contained explanatory

notes. These notes have been inserted following the sections affected ane ar

credited to SB 191 as “Bill 191-S".

SUBCHAPTERI
PRELIMINARY PROVISIONS

939.01 Name and interpretation. Chapters 939 to 95hay

(f) The person violates s. 943.89 and the matter or thing is
depositedfor delivery within this state or is received or taken
within this state.

(g) The person violates s. 943.90 and the transmissfoonis
within this state, the transmission is received within this state, or
it is reasonably foreseeable that the transmission will be accessed
by a person or machine within this state.

(2) In thissection “state” includes area within the boundaries
of the state, and area over which the state exercises concurrent
jurisdiction under article IX, section 1, of the constitution.

History: 1983 a. 192; 1993 a. 486; 2003 a. 36; 2005 a. 212.

be referredto as the criminal code but shall not be interpreted aSurisdictionover a crimecommitted by a Menominee Indian while on the Meromi

aunit. Crimes committed prior to July 1, 1956, are nfecaéd
by chs. 939 to 951.
History: 1979 c. 89; 1987 a. 332 s. 64.

939.03 Jurisdiction of state over crime. (1) A person is
subjectto prosecution and punishment under the dhthis state
if any of the following applies:

(@) The person commits a crimany of the constituent ele
mentsof which takes place in this state.

neelndian Reservation is discussed. State ex rel. PyatskoMintour 72 Ws. 2d
277,240 N.W2d 186 (1976).

Treatiesbetween the federal government and Menominee tribe do not deprive the
stateof criminal subject matter jurisdiction over a crime committed by a Menominee
outsidethe reservation. SturdevantState, 78Ms. 2d 247, 251 N.VEd 50 (1977).

Trial courts do not have subject matter jurisdiction to convict defendants under
unconstitutionallyvague statutes. State ex rel. Skinki3reffert, 90 Ws. 2d 528,
280N.W.2d 316 (Ct. App. 1979).

A fisherman who violated Minnesota andsébnsin fishing laws while standing
on the Minnesota bank of the Mississippi Riveais subject to \¥consin prosecu
tion. State vNelson, 92 Wé. 2d 855, 285 N.\VZd 924 (Ct. App. 1979)

(b) While out of this state, the person aids and abets, conspire®e state has exclusive jurisdiction over 2ndenge drunk driving. A2nd

with, or advises, incites, commands, or solicits andtheommit
acrime in this state.

offendermay not be chged as a 1st fehder under a local ordinanc€ounty of Vél-
worth v. Rohner 108 Wis. 2d 713, 324 N.VEd 682 (1982).

An unlawful arrest does not deprive a court of personal jurisdiotiena defend

(c) While out of this state, the person does an act with inteft. state vSmith, 131 Vi. 2d 220, 388 N.v2d 601 (1986).
thatit cause in this state a consequence set forth in a section defifurisdictionin a criminal nonsupport action unde©48.22 does not require that

ing a crime.

(d) While out of this state, the perssteals and subsequentl

bringsany of the stolen property into this state.

thechild to be supported be a resident aé#nsin during the chged period. State
v. Gantt, 201 W. 2d 206, 548 N.VEd 134 (Ct. App. 1996), 95-2469.

y Objectionsto subject matter jurisdiction that turn on a question of law may not be

waivedby a guilty plea, but objections to subject matter jurisdiction based on a factual

(e) Theperson violates s. 943.201 or 943.203 and the victimfigputedo not survive. State Bratrud, 204 Wé. 2d 445, 555 N.VZd 662 (Ct. App.
at the time ofthe violation, is an individual who resides in thigt995).94-3402.

state,a deceasenhdividual who resided in this state immediatel

A trial court did not lose subject matter jurisdiction oveoant in a criminal com
laintwhen an oral amendment of the count did not include one of the elements of

beforehis or her death, or an entigs defined in s. 943.203 (1)he new ofense. State.\Diehl, 205 Ws. 2d 1, 555 N.V@d 174 (Ct. App. 1996).

(a), that is located in this state.

95-2444.
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A sentencing court is accorded incidental powers necessary to carry out its judicidlhis section applies to all crimes unless legislative intent clearly indicates other
functionsand may modifyan improper sentence, but it is not competent to enterwise. State vTronca, 84 Ws. 2d 68, 267 N.\2d 216 (1978).

moneyjudgment against the state for the recovery of improperly collected restitutionproofof a “stake in the venture” is not neededdavict under sub. (2) (b). Krueger
underan improper sentence. StatéMinniecheske, 223 W. 2d 493, 590 N.V2d v, State, 84 W. 2d 272, 267 N.vEd 602 (1978).

17 (Ct. App. 1998), 98-13609. ; . : e g &en

For purposes of jurisdictional analysis, ihefendant fathés concealment in Can 85%2{'2'3 %%%S%r?afﬁmg salggl?l%()?nss)r.)lraues are distinguishedg vState,
ConSeqUenCest 126 conteslment i atonsin, thus Ging & Weonam court s . A Jury need not unanimously agree whether the defendant: 1) directly commitied
diction under sub. (1) (c) to try the defendant for a violation of s. 948.31. Statetmh\ﬁ %""ﬁeélgnég%egt:?g Stie\}?dzﬁsfgimzmézsﬁ%grfggc?fé%fd with another-to com
Inglin, 224 Ws. 2d 764, 592 N.VEd 666 (Ct. App. 1999), 97-3091. - ' - ’ : > : )

This section relates to both personal and territorial jurisdiction. When adig An aider and abettor who withdraws from a conspiracy does not remove himself
validly acquiredterritorial jurisdiction over the chged crime, it could not lose jusis  Or herself from aiding and abetting/ay v State, 97 i¢. 2d 175, 293 N.vVEd 478
diction over a lesser-included crime. Stat&andle, 2002 WI App16, 2002 WI  (1980).

App 116, 252 Wk. 2d 743, 647 N.VEZd 324, 01-1448. A party to a crime is guilty of that crime whether or not that party intended the crime

If there is no serious evidentiary dispute that the trial ¢msterritorial jurisdic  or had the intent of its perpetratdBtate vStanton, 106 \&. 2d 172, 316 N.\VZd 134
tion, a special instruction on territorial jurisdiction need not be given to the Airy (Ct. App. 1982.)
personmay be prosecuted for doing an act outside this state that has a criminally prarhe elements of aiding and abetting are undertaking conduct that will aid another
scribedconsequence within the state. StatBrown, 2003 W1 App 34, 260 18/ 2d i the execution of the crime and a conscious desire that the conduct will yield that
1215'56;?:%:1\]'t'\qlzgngle?é%%a}%o?)?érfm e under sub. (1) (a) are those elements of th%id' State vHecht, 16 WS. 2d 605, 342 N.ViZd 721 (1984).

stitu s se under sub. r S s ; ; ; : ;

S ! ) g Thejury need not unanimously agree as to in which of the alternative ways under
criminal offense that thetate is required to prove beyond a reasonable doubt in tgﬁb_(zj) ;ydefendant has commiﬁegthtfense under the party to the crime tr?/eory
prosecutiorof the ofense. A constituent element of a crimindeate may be either While there may be distinctions between aiding abetting and conspiradistine
thewrongful deed that comprises thlaysical component or the state of mind that tht?i&{ris are often blurred. State Mecht, 16 Wis. 2d 605, 342 N.\V2d 721 (1984)

) . ) . , . .

prosecutiormust prove that a defendant had. For 1st-degree homicide, sub. (1 } : . ;
is satisfiedupon proof that the defendant committed an actist#¥isin manifesting estimonyconcerning a party to the crime defendanhiereabouts during plan

theintent to kill. State vAnderson, 2005 WI 54, 280i8v2d 104, 695 N.\v2d 731, ning sessions for the crime was not an alibi and did not require a nbatibi under
03-3478. s.971.23 (8). State \Horenbeger, 119 Wis. 2d 237, 349 N.VEd 692 (1984).

Depending on the facts of the case, armed robbery can be a natural and probable

. . . . consequencef a robbery In that case, an aider and abettor neethaet had actual
939.05 Parties to crime. (1) Whoever is concerned in the knowiledgethat the principals would be armed. Stativey, 119 Wis. 2d 591, 350

commissionof a crimeis a principal and may be cgad with and  N.w.2d 622 (1984). N

convictedof the commission of the crime although the person didssléb-(Z) (c) may be violated whesre the defggt\iﬂintzsaollcﬂs 2 2nd \person toC procure
not directly commit it and although the person who directly conf ;" fo5) " to commit a crime. Stat¥se, 160 Ms. 2d 15, 465 N. (Ct
mitted it has not been convicted bas been convicted of SOome " |ngividual officers are personally responsible for criminal acts committed in the

otherdegree of the crime or of some other crime based on the same)of a corporation. State Kuhn, 178 Vis. 2d 428, 504 N.VEd 405 (Ct. App.
1993).

act.
. . L. . . A defendant may be guilty of felony murdparty to a crime, if the defendant par
(2) A person is concerned in the commission of the crime if th@pateswith an accomplice in a felony listed in s. 940.03 and the accomplice kills

person: another. There is no requirement that the defendant hawetent to kill or directly
. . . X causethedeath. State.\Rivera, 184 Wé. 2d 485, 516 N.ViZd 391 (1994), State v
(a) Directly commits the crime; or Chambers, 183 W. 2d 316, 515 N.ved 531 (Ct. App. 1994), State®imen, 184

(b) Intentionally aids and abets the commission of it; or ~ Wis. 2d 423, 516 N.VZd 399 (Ct. App. 1994). . .
Thereis a distinctiorbetween conspiracy as a substantive inchoate crime under s.

(c) Is a partyto a conspiracy with another to commit it 01939.31and conspiracy as a theory of prosecution for a substartive under s.
adviseshires, counsels or otherwise procures another to comi§ij.05(2) (¢). State Wackson2005 Wi App 104, 281 W. 2d 137, 701 N.VEd 42,
It'. Such a p‘.i”y IS algmnc_erned in the commission of any othe he unanimity requirement was satisfied when the jury unanimously found that the
crimewhich is committed in pursuance of the intended crime aggtusegarticipated in the crime. Lampkins@agnon, 710.Rd 374 (1983).
which under thecircumstances is a natural and probable conseThis section does not shift the burderpobof. The prosecution need not specify
guenceof the intended crime. This paragraph does not apply blchlpzasrigrlag)?goéub. (2) it intends to proceed undévadden vlisrael, 478 F
a person who voluntarily changes his or her mind and no long&PP:> (1979). o . i

. . ; . - iability for coconspiratds crimes in the \lconsin party to a crime statute. 66
desiregthat the crime be committed and notifies the offaties wLR 344 (1983).
concernedof his or her withdrawal within a reasonable time Applicationof Gipsons unanimous verdict rationale to théséénsin party to a
beforethe commission ate crime so as to allow the others alsgimestatute. 1980 WLR 597.

to withdraw Wisconsin'sparty to a crime statute: The mens rea element under the aiding and
. ) abettingsubsection, and the aiding and abetting—choate conspiracy distinction. 1984
History: 1993 a. 486. WLR 769.

It is desirable, but not mandatptlyat an information refer to this section if the dis
trict attorney knows in advance that a conviction can only be based on participago:? . . .
andthe court can instruct and the defendant can be convicted on the basises this939.10  Common law crimes abolished; common law

tion in the absence of a showing of adveréecebn the defendant. BethardState, rules preserved. Common law crimes are abolished. The com

45Wis. 2d 606, 173 N.Ved 634 (1970). monlaw rules of criminal law not in confliatith chs. 939 to 951
It is not error that an information claarg a crime does not alshage the defend

antwith being a party to a crime. NicholasState, 49 \l. 2d 683, 183 N.ved 1L~ arepreserved.

(1973). History: 1979 c. 89; 1987 a. 332 s. 64; 2007 a. 97. )
Under sub. (2) (c), a conspiratorasewho is concerned with a crime prior to its ~ Thecommon law privilege to forcibly resist an unlawful arresttiengated. State
actualcommission. State Haugen, 52 \ig. 2d 791, 191 N.\v2d 12. v. Hobson, 218 \ig. 2d 350, 577 N.VZd 825 (1998), 96-0914.

A complaint chaging the defendant as a party to the crohtheft that alleged that

anunidentified man stole property and gave it to the defendant who passed iton@89 12 Crime defined. A crimeis conduct which is prohib

insufficient. There must be an allegation that the defendant knew of the commiSS{)n | " N . .

of the crime. State. Haugen, 52 \i. 2d 791, 191 N.VZd 12 (1971). ited by state law and punishable fiye or imprisonment or both.
An information chargirg the defendantwith being a mrty to a ¢ime reed ot~ Conductpunishable only by a forfeiture is not a crime.

se forth the particula subsectim relied upon. A defendan can be convicted of

1st-degreenurde unde this datute even thouch the defendan claimed only — . .

intendingto rob and that an accomplice dd the siooting Sate v Cydzik, 60 Wis.  939.14 Criminal Con_dUCt or contributory neg"g_ence of ]

2d 683, 211 N.W.2d 421 (1973). victim no defense. Itis no defense ta prosecution for a crime
The state needot elect as to which of the elements of the ghdtris relying on.  thatthe victim also w: iltef rime or w. ntri rilv n

Hardisonv. State, 61 Wé. 2d 262, 212 N.VZd 103 (1973). ::i aétrt]te ctim also was gu t? ac e or was contributo y neg
Conductundertaken to intentionally aid another in teenmission of a crime that 9 o . .

yieldssuch assistance constitutes aiding and abetting the crime and whaietailsit A jury instruction that a defrauded party had no duiptestigate fraudulent rep

asa natural consequence. StatAsfoor 75 Ws. 2d 41, 249 N.W2d 529 (1977). resentationsvas correct. Lambert $tate, 73 6. 2d590, 243 N.\\ed 524 (1976).
Defendantsnay be found guilty under suf2) if, between them, they perform all ~ This section does not prevent considering the vigtinggligence in relation to

of the necessary elememtsthe crime with awareness of what the others are doingausation.Thissection only means that a defendant is not immune from prosecution

eachdefendant need not be present at the scene of the crime. Reehey77 Ws.  merelybecause the victim has been negligent. Stdtehmeier 205 Ws. 2d 183,

2d 398, 253 N.Wad 210 (1977). 556 N.W2d 90 (1996), 94-2187.
Thereare 2 party—to—a—crime theories. Aiding and abetiimder sub. (2) (b) and

conspiracyunder sub. (2) (c). State@harbarneau, 8218/ 2d 644, 264 N.VEd 227 939 20 Provisions which apply 0n|y to chapters 939 to
(1978). 951. Sections 939.22 to 939.25 apply only to crimes defined in

Withdrawalfrom a conspiracy under sub. (2) (c) mustibrely. Zelenka vState, : - . .
83 Wis. 2d 601, 266 N.\Zd 279 (1978). chs.939 to 951. Other sections in &39 apply to crimes defined
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in other chapters of the statutes as wetbakose defined in chs.  (20s) “Offenserelated to school safety” means a violatidn
939t0 951. s.948.605 or 948.61 (2) (b).

History: 1979 c. 89; 1987 a. 332 s. 64; 1987 a. 399, 403. (21) “Patternof criminal gang activity” means the commis

) sionof, attempt to commit or solicitation to commit 2 or more of
939.22 Words and phrases defined. In chs. 939 to 948 and the following crimes, or acts that would be crimes if the actor were
951, the following words and phrases have the designated-megR adult, at least one of those acts or crimes occurs after December

ings unless the context of a specific section manifestly recairess 1993, the last of thosgcts or crimes occurred within 3 years
differentconstruction or the word or phrase is defined B¥8.01  after a prior act or crime, and the acts or crimes are committed,

for purposes of ch. 948: attemptedor solicitedon separate occasions or by 2 or more per
(2) “Airgun” means aveapon which expels a missile by thesons:
expansiorof compressed air or other gas. (a) Manufacture, distribution or delivery of a controlisab
(3) “Alcohol concentration” has the meaning given in sstanceor controlled substance analog, as prohibited in s. 961.41
340.01(1v). (2).
(4) “Bodily harm” means physical pain or injuijiness,or (b) First-degree intentional homicide, as prohibited in s.
anyimpairment of physical condition. 940.01.

(5) “Commission warden” means a conservation warden (c) Second-degree intentional homicide, as prohibited in s.
employedby the Great Lakes Indian Figind Widlife Commis  940.05.

sion. (d) Battery as prohibited in s. 940.19 or 940.195.

(6) “Crime” has the meaning designated in s. 939.12. (e) Battery special circumstances, as prohibited i849.20.

(9) “Criminal gang”means an ongoingg@sainization, associa (em) Battery or threat to witness, as prohibited in s. 940.201.
tion or group of 3 or more persons, whetf@mal or informal, (f) Mayhem, as prohibited in s. 940.21.

thathas as one of its primary activities the commission of one or(g) Sexual assault, as prohibited in s. 940.225.

moreof the criminal acts, or acts that would be criminal if the actor R False imori t hibited i 940 30

werean adult, specified in s. 939.22 (21) (a) to (s): that has a com () _False imprisonment, as prohibited in s. 940.30.

mon name or a common identifying sign or symbol; and whose (i) Taking hostages, as prohibited in s. 940.305.

membersndividually or collectively engage in or have engaged (j) Kidnapping, as prohibited in s. 940.31.

in a pattern of criminal gang activity (k) Intimidation of witnesses, as prohibited in s. 940.42 or
(9g) “Criminal gang member” means any person \padici  940.43.

pates in criminal gang activitgs defined in s. 941.38 (1) (b), with (L) Intimidation of victims, asprohibited in s. 940.44 or

acriminal gang. 940.45.
(9r) “Criminal intent” hasthe meaning designated in s. (m) Criminal damage to propertgs prohibited in s. 943.01.
939.23. (mg) Criminal damage to or threat to criminally damage the

(10) “Dangerous weapon” meansany firearm, whether propertyof a witness, agrohibited in s. 943.alor 943.017 (2m).
loadedor unloaded; any device designed as a weapon and capabl@) Arson of buildings or damage by explosives, as prohibited
of producing death or great bodily harm; any ligature or othgrs. 943.02.
instrumentalityused on théhroat, neck, nose, or mouth of another ) gyglary, as prohibited in s. 943.10.
personto impede, partially or completelgreathing or circulation (p) Theft, as prohibited in s. 943.20
of blood; any electric weapon, as defined in s. 941.295 (1c) (a); or P 11, as pr i B .
anyother device or instrumentality which, in the manner it is used () Taking, driving or operating a vehicle, or removing a part
or intended to be used, is calculatedikely to produce death or OF component of a vehicle, withotite owne's consent, as prohib

greatbodily harm. itedin s. 943.23.

NOTE: Sub. (10) is shown as amended efl.-41-1 by 201 Wis. Act 35. Prior (r) Robberyas prohibited in s. 943.32.
to ]%1‘01)‘];“ reads: . etherioaded or unloaded (s) Sexual assault of a child, as prohibited in s. 948.02.
“Dangerous weapon” means any fiearm, whetherloaded or unloaded; i .
any device designed as a weapon and capable obgucing death or geat bodily (t) Repeated acts of sexual assault of the same chchlais-
harm; any ligature or other instrumentality used on the thoat, neck, nose, or ited in s. 948.025.
mouth of another person to impede, partially or completelybreathing or cir- (u) Sexual assault of a child placed in substitute care under s.

culation of blood; any electric weapon, as defined in s. 941.295 (4); or any other 948.085
deviceor instrumentality which, in the manner it is used or intended to be used, . .
is calculated or likely to produce death or geat bodily harm. (22) “Peaceofficer” means any persorested by law with a

(11) “Drug” has the meaning specified in s. 450.01 (10). duty to maintain public order or to make arrests for crime, whether

(12) “Felony” has the meaning designated in s. 939.60. thatduty extends to all crimes or is limited to specific crimes.

(14) “Great bodily harm” means bodily injury which CreategPeaceofficer" includes a commission warden.

asubstantial risk of death, or which causes serious permanent dis(23) “Petechia’means a minute colored sggbat appears on
figurement,or which causes a permanent or protracted loss € Skin, eye, eyelid, or mucous membrane of a person as a result
impairmentof the function of any bodily member ogan or other of localized hemorrhage or rupture to a blood vessel or capillary

seriousbodily injury. (24) “Placeof prostitution” means any place where a person
(16) “Human being” when used in the homicide Sectiongabltuallyengages, in public or iprivate, in npnmantal acts of
meansone who has been born alive. sexualintercourse, sexual gratification involving the sexeor of

(18) “Intentionally” has themeaning designated in 5. 939.2397° PerS0n and the fauth or anus of anctasturbation or
SCI’(Oltlg,I)I’T] Irgunr{;at\?ap?rr]t; o;nel?tr)]i?: mf,ubggis}tgbhujﬁgﬁ’ Sgilés’ groin, (28) “Propertyof another” means property in which a person
\PENIS, vagina or p ) _ 9 otherthan the actor has a legal interest which the actor has no right
(20) “Misdemeanor’has the meaning designatad. 939.60. t defeat or impajreven though the actor may also havega!
(20d) “Offense against an elderlyor vulnerable person” interestin the property
mea_lnsa V|O|a.t|0n0f. s. 940.285 (2)(&) that caused death, great (30) “Public officer”; “public employee”. A “publicofficer”
bodily harm, or bodily harm to the victim or s. 940.28p(b) that  js any person appointed or elected according to law to digehar
causeddeath, great bodily harm, or bodily harm to the victim. a public dutyfor the state or one of its subordinate governmental
(20m) “Offenserelated to ethical government” means a violaunits. A “public employee” is any person, not afic#r, who per
tion of s. 13.69 (6m), 19.58 (1) (b), or 946.12. formsany oficial function on behalf of the state or one of its-sub
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ordinategovernmentalinits and who is paid from the public trea  (c) Because the victim does not understand the nature of the

sury of the state or subordinate governmental unit. thing to which the victim consents, either by reason of ignorance
(32) “Reasonablybelieves” means that the actor believes th@f mistake of fact oof law other than criminal law or by reason

a certain fact situation exists and such belief under the circuf youth or defective mental conditiomhether permanent or

stancess reasonable even though erroneous. temporary.
p . o History: 1971 c. 2191973 c. 336; 1977 c. 173; 1979 c. 89, 221; 1981 c. 79 s. 17;
(33) “Restrictedcontrolled substance” means any of tble 1951 'c. 89348:1983 a. 17, 459; 1085 a. 146 5. 8: 1987 a. 332, 399; 1993 a, 98, 213,
lowing: 227,441, 486; 1995 a. 69, 436, 448; 1997 a. 143, 295; 2001 a. 109; 20022397,
. . 5a. 273, 277, 435; 2007 a. 27, 97, 127; 2009 a. 28, 276;2C85.
(a) A controlled substance 'r_‘CIUded in schedule I under ch. was for the jury to determine whether a soft drink bottle, with which the victim
otherthan a tetrahydrocannabinol. washit on the head, constituted a dangerous weapon. Abjfusl to the victim is

(b) A controlled substance analog, as defined in s. 961.0f required. Langston Btate, 61 . 2d 288, 212 N.\2d 113 (1973).

h f n unloaded pellet gun qualified as a “dangerous weapon” under sub. (10) in that
(4m), of a controlled substance described in ey it was designed as a weapon and, when asecbludgeon, was capable of producing

(C) Cocaine or any of its metabolites. grea_tbodily harm. State.\A_ntes, 74 \is. 2d 317, 246 N.\ViZd 671 (1976). .

. A jury could reasonably find that numerous cuts and stab wounds consseried
(d) Methamphetamine. ousbodily injury” under sub. (14) even though there wagrobability of death, no
(e) Delta—9-tetrahydrocannabinol. permaneninjury, and no damage to any member gaor. The phrase, “or other seri

. . ous bodily injury’ was designedsan intentional broadening of the scope of the stat
(34) “Sexualcontact” means any of the following if done foruteto inciude bodily injuries that were serious, althonghof the same type or cate
the purposeof sexual humiliation, degradation, arousal, or gratifggzyasg%‘;se recited in the statute. Lag@av State, 74 Wé. 2d 327, 246 N.vzd
cation: A jury must find that acts of prostitution were repeated or were continued in order
(@) The intentional touching by the defendant @pon the tofind that premises are “a place of prostitution” under sub. (24). JohnState,

defendant’sinstruction, bya third person of the clothed or’8\is- 2d 672, 251 N.\2d 834 (1977). . .
LT . Sub.(14), either on its face or @asnstrued inLa Bage, is not unconstitutionally
unclothedintimate parts of another person with any parth@f yague. Cheatham \vState, 85 Wé. 2d 1.2, 270 N.W2d 194 (1978).

body, clothed or unclothed, or with any object or device. Definitions of “under the influence” in this section and in s. 346.63 (1) (a) are

: ; ; equivalent. State v\Waalen, 130 i¢. 2d 18, 386 N.V2d 47 (1986).
(b) The |ntent|0na[ouch|ng by the defendant,cupon the To determine whether an infant was “born alive” under €L8), the s. 146.71 stan

defendant’snstruction, by a third person afy part of the body gardto determine death is applied, as, “if one is not dead he is indeed Siae
clothed orunclothed, of another person with the intimate parts ofCornelius, 152 \té. 2d 272, 448 N.v2d 434 (Ct. App. 1989).
A dog may be a dangerous weapon under sub. (10). Shibks; 168 é. 2d 245,
the body cI(_Jthed_or unclot_hed_. _ _ . 483N.V%I.2d %86 o A%p. T p (10)
(c) The intentional penile ejaculation of ejaculate or the inten portions of the defendastanatomy are not dangerous weapons under sub. (10).
tional emission of urine or feces lige defendant plupon the State vFrey 178 Wis. 2d 729, 505 N.VZd 786 (Ct. App. 1993).
defendant’sinstruction, by ahird person upon any part of the An automobile may constitute a dangerous weapon under sub. (10). . Biate v

well, 200 Wss. 2d 200, 546 N.VZd 507 (Ct. App. 1996), 95-0791.
bOdy’ clothed or unclothed, of another person. A firearm with a trigger lock is withithe definition of a dangerous weapon under

(d) |ntenti0na"y Causing another person to ejacu|ate or erfip-(10). State WNorris, 214 Vis. 2d 25, 571 N.v2d 857 (Ct. App. 1997), 96-2158.

: Whena mother agreed to the father taking a cbiich camping trip, but the father
urineor feces on any part of the acmbody whether clothed or actuallyintended tgermanently take the child and did abscond to Canada with the

unclothed. child, the child was taken based on the mathémistake of fact,” which under s.

« ; » f ;. .939.22(48) rendered the taking of the child to be “without consent” and in violation
(36) “Sexual intercourse” requires only vulvar penetration); s ‘ass 31 o Vinglin. 224 Wis. 2d 764, 592 NVZd 666 (L. App. 1999)

anddoes not require emission. 97-3091.

« _ e aai ” i« Thedefinitions in subs. (9) and (99) arefaiéntly specific that when incorpo
(37) State—certifieccommission warden” means a COIMHNIS piedinto aprobation condition they provide fair and adequate notice as to the

sionwarden who meets the requirements.0£65.85 (4) (b) 1., expectectourse of conduct and provide an adequate standanfmtement. State

i v. Lo, 228 Ws. 2d 531, 599 N.V2Zd 659 (Ct. App. 1999), 98-2490.
(bn) g"ﬁ’c.md © gnd trf]‘lasl agree(fj ttl'(]) aC(t:ePt the duties ofenfawce Sub.(19) includes female and male breasts as each is “the bregstimian being.”
mentotiicer unaer the laws or tnis state. Thetouching of a boy breast constitutes “sexual contact” within the meaning of s.

(38) “Substantial bod”y harm” means b0d||y injury that 948.02(2). State vForster 2003 WI App 29, 260 V8. 2d 149, 659 N.vEd 144,
caugealaceratlon that requ!res stitches, sta.ples, Or_a tissue a ﬁ\/laterially impaired” as used in sub. (42) does not have a technical or peculiar
sive; any fracture of a bone; a broken nose; a burn; a petechi@iegningn the law beyond the time—testexplanations in standard jury instructions.
temporary loss of consciousness, sight@aring; a concussion; Thereforehe circuit court response to the jury question to give all words not-other

wise defined their ordinary meaning was not ecomported with s. 990.01, and did
or a loss or fracture of a tooth. o . ~ not constitute an erroneous exerciseiséretion. State.\Hubbard, 2008 W1 92, 313
(40) “Transfer” means any transaction involviagchange in  Wis. 2d 1, 752 N.\\2d 839, 06-2753.

; . ; ; Shootinga person in the thigh at a range of 16 to 18 feet with a shotgun is practically
possessiowf any propertyor a change of right, title, anterest certainto cause at least a protractess or impairment of the function of the victam’

toorin any property leg, and is injury constituting “great bodily harm” within the meaning of sub. (14).
« ; ; ; ” Thefact that the defendasttonduct was intended to neutralize the threat posed by
(4?) l_J_nder the influence Qf an '“tox'car,‘t means _that_ the[hevictim did not negate the fact that, by firitige shotgun at the victisithigh, the
actor’sability to operate a vehicler handle a firearm or gun is  defendantntended to cause great bodily harm by committing an act that he was aware
materiallyimpaired because bfs or her consumption of an alco waspractically certain to result in great bodily harm to the victim. Staluiller,
hol beverage, of @ontrolled substance or controlled substan@@OW! App 111, 320 Ws. 2d 724, 772 N.V2d 188, 07-1052.

analogunderch. 961, of any combination of an alcohol beveragqgH

controlledsubstance and controlled substance analog, or of L ; i
’ ntof a crime in chs. 939 to 951, such intent is indicated by the
otherer:g orl of fm alcohol beverage and any other drug. _term*“intentionally”, the phrase “with intent to”, the phrase “with
(44) “Vehicle” means any self-propelled device for movingntentthat”, or some form of the verbs “know” or “believe”.

personsor property or pulling implements from one place to « " ; ; ;
anotherwhether such devide operated on land, rails, water fi e(ngLCtK en;;;\;s requires only that thactor believes that the speci

in the air (3) “Intentionally” means thathe actor either has a purpose to
(46) :W.'th intent” has“the meaning designated in s. 939.234, 0 thing or cause the result specifieds eware that his or her
(48) “Without consent” means no consent in fact or that coBonductis practically certain to cause that result. In addition,

sentis given for one of the following reasons: exceptas provided in sub. (6), the actor must have knowledge of
(a) Because the actor piliie victim in fear by the use or threathosefacts which are necessary to make his or her conduct crimi

of imminent use of physical violenca the victim, or on a personnal and which are set forth after the word “intentionally”.

in the victims presence, or on a member of the victimimediate  (4) “With intent to” or “with intent that” means that the actor

.23 Criminal intent. (1) When criminal intent is an ele

family; or eitherhasa purpose to do the thing or cause the result specified,
(b) Because the actor purports to be acting under legal autharis aware that his or her conduct is practically certain to cause
ity; or thatresult.
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(5) Criminal intent doesot require proof of knowledge of the SUBCHAPTERII
existenceor constitutionality of the section under which the actor
is prosecuted or the scope or meaning of the terms used in that sec INCHOATE CRIMES
tion.

(6) Criminal intent doesot require proof of knowledge of the

ﬁ]gggggﬂrgrl]nor even though agea material element in the Crlmes. 961.455, whoevemwith intent that a felony be committed,

History: 1979 c. 89; 1987 a. 332 5. 64; 1987 a. 399: 1993 a. 486. advisesanother to commit that crimender circumstances that

Judicial Council Note, 1988:Subs. (3) and (4) are conformed tofenulation  indicateunequivocally that he or slias the intent is guilty of a
of s. 2.02 (2) (b) ii of the model penal code. [Bill 191-S] ClassH felony.

A person need not foresee or intend the specific consequeraesct in order ikt : ; ;
to possess the requisite criminal intent amatésumed to intend the natural and prob . (2) . For_a solicitation to commit a crime farhich the penalty
able consequences of the act. Sta@ould, 56 Vi. 2d 808, 202 N.VEd 903 (1973). IS life imprisonmenttheactor is guilty of a Class F felonyor a

Instructionson intent to kill created a permissible rebuttable presumption thgolicitationto commita Class | felonythe actor is guilty of a Class
shiftedthe burden of production to the defendant, but not the burdeersdiasion. | felony

Muller v. State, 94 Wig. 2d 450, 289 N.VEZd 570 (1980). T ) ] ) ]
Thecourt properly refused to instruct the jury on a “mistake of fact” defense whenH'Story' ,1977 c. 173 1_989 a. 121; 1991 a. 153; 1995 a. 448; 2001 a. 109.
theaccused claimed that the victim moved into the path of a gunshot intended onl§frosecuting for solicitation under 939.30, rather than under s. 944.30 for-pros

to frighten the victim. State Bougneit97 Ws. 2d 687, 294 N.\iZd 675 (Ct. App. g%'é'(()?g’,gg; not denyequalprotection. Sears $tate, 94 \ié. 2d 128, 287 N.vizd
1980). .
The constitutionality of sub. (3 upheld. State.\Bmith, 170 Vis. 2d 701, 490  Section939.05 (2) (c) does not make renunciation or withdraveglfanse to the
N.W.2d 40 (Ct. App. 1992). crime of solicitation. State.\Boehm, 127 M¢. 2d 351, 379 N.vV2d 874 (Ct. App.
Thetrial courts wholesale exclusion of the defendamttoferedexpert and lay 1985).
testimonyregarding posttraumatic stress disorder from the guilt phasenafder When“A” solicits “B” to solicit “A” to commit perjury, “A” is guilty of solicita-
trial without valid justificatiorviolated the defendastright to present a defense andtion. State vManthey 169 Ws. 2d 673, 487 N.Vid 44 (Ct. App. 1992).
to testify on her own behalf. Mgan v Krenke, 72 FSupp. 2d 980 (1999).

939.30 Solicitation. (1) Except as provided in sub. (2) and

939.31 Conspiracy. Except as provided iss. 940.43 (4),

939.24 Criminal recklessness. (1) In this section, “crimi 940.45(4) and 961.41 (1x), whoevewith intent that a crime be
nal recklessness” means that the actor creates an unreasamablg o mmitted,agrees or combines with another for the purpose of

Eu.bstant(ijatrki]sk Oft death or grfet?]t ?qdli(ly harm tt(t)ha??ther humaty mmittingthat crime mayif one or more of the parties to the €on
eingand the actois aware of that risk, except that 1or purposesyiracydoes an act to fefct its object, be fined or imprisoned or
of ss. 940.02 (1m), 940.06 (2) and 940.23 (1) (b) and (2) (Bhth not to exceed the maximum provided for the completed

“criminal recklessnesstheans that the actor creates an unreasqflime; except that for a conspiracy to commit a crime for which
ableand substantial risk of death or great bodily htran unborn 1,6 penajtyis life imprisonment, the actor is guilty of a Class B fel
child, to the woman who is pregnant with that unborn child or t(?ny.

anotherand the actor is aware of that risk. History: 1977 c. 173; 1981 c18; 1985 a. 328; 1995 a. 448.

(2) Exceptas provided in ss. 940.285, 940.29, 940.295, and® conspiracy may be unilateral; a person can enter into a conspiracy to accomplish

f oo ; ; R riminal objective in which only the defendant has a criminal intent. Staanwv
943.76,if criminal recklessness is an element of a crime in clig. 515\us *54 487, 573 N.ved 187 (1998), 96-2184.

93910 951, the recklessness is indicated by the term “reckless™ Ofyhenthe object of a conspiracy is the commission of multiple crimes, separate
“recklessly”. chargesand convictions foeach intended crime are permissible. Staflaekson,

3) A voluntaril d d intoxicated d d diti 2004WI App 190, 276 Wé. 2d 697, 688 N.VEd 688, 03—2066.
. ( ) voluntarily pro ,l,Jce n QX|_Ca €d or drugge (,:OH IUON' Thereis a distinctiorbetween conspiracy as a substantive inchoate crime under s.
is not a defense to liability for criminal recklessness if, had theg.31and conspiracy as a theory of prosecution for a substative under s.

actornot been in that condition, he or she would have been aw&?’%fgég) (c). Statedackson, 2005 WI App 104, 281dA2d 137; 701 N.vid 42,
of creatingan unreasonable and substantial risk of death or grg%%eag;eement to commit a crime that is necessary for a conspiracy may be demon

bodily harm to another human being. stratedby circumstantial evidencand need not be express; a tacit understanding of

History: 1987 a. 399; 1989 a. 56 s. 259; 1993 a. 445; 1997 a. 295; 2001 a. Z0shared goal isuficient. The intent to com‘mit the crime may be inferred from the

Judicial Council Note, 1988:This section is newlt provides a uniform definition Person’sconduct. A stake in the venture is not a necessary element of the crime
of criminal recklessness, the culpable mental state of numerfenses. Reckless althoughevidence of a stake in the venture ni@ypersuasive of the degree of the
nessrequires both the creation of an objectively unreasonable and substantial risRaty’s involvement in the crime. StateRouton,2007 W1 App 178, 304 W. 2d
humandeath omgreat bodily harm and the act®subjective awareness of that risk.480, 736 N.W2d 530, 06-2557. ) ) i .

Sub. (3) continues the present rule trawoluntarily produced intoxicated or A person may be a member oftanspiracy — in particulam conspiracy to
druggedcondition is not a defense to liability for criminal recklessness. Ameenwanufacturea controlled substance — basedtioa persors sale of goods that are
State,51 Ws. 2d 175, 185 (1971). Patterned on s. 2.08 of the model penal codéldt illegal to sell or possess. One does not become atpatgonspiracy by aiding
premisediability on whether the actor would halseen aware if not in such condition and abetting it, through sales of supplies or otherwise, unless he or she knows of the
of the risk of death or great bodily harm. The commentaries to s. 2.08, model p@eaispiracythe inference of which knowledge canbetdrawn from mere knowledge
code,state the rationale of this rule in extended fashion. [Bill 191-S] thatthebuyer will use the goods illegallyThe gist of the conspiracy is the sefler

intent,when given déct by an overt act to furthgsromote, and cooperate in the buy
. . . PR er'sintended illegal use. There must be cleaequivocal evidence of the seler
939.25 Criminal neg_hgence- (1) In thI_S seCtlonfC”mma_l knowledge of the buy&rintended illegal use. StateRouton, 2007 WI App 178,
negligence’means ordinary negligence thigh degree, consist 304 Ws. 2d 480, 736 N.v2d 530, 06-2557. _ _
ing of conduct thathe actor should realize creates a substantiginder a uniateral conspiracy person wiho intends accomplish the objects of
. . e conspiracy is guilty even though the other members of the conspiracy never
and unreasonable risk of death or great bodily harm to anothgfendedthat a crime be committed. This same logic applies to the next step: that
exceptthat for purposes of ss. 940.08 (2), 940.10 (2) and 940i24wvhen the fulfiliment of the conspiracy is not only highly unlikélyt is legally
(2), “criminal negligence” means ordinary negligence to a higfiPossible. State vHufl, 2009 Wi App 92, 319 . 2d 258, 769 N.VId 154,

degreeconsisting of conduct that the actor should realize creates
a substantial and unreasonahkk of death or great bodily harm 939.32 Attempt. (1) GENERALLY. Whoever attempts to com

to an unborn child, to theoman who is pregnant with that unborThyy 5 telony or a crime specified in s. 940.19, 940.195, 943.20, or

child or to Qngther . ) . 943.74may be fined or imprisoned or both as provided under sub.
(2) If criminal negligence is aglement of a crime in chs. 939(14) except:

to 951 or s. 346.62, the negligence is indicated by the term “negli . . .
gent” or “negligently”. (a) Whoever attempts to commit a crime for which the penalty

History: 1987 a. 399; 1989 a. 56 s. 259; 1997 a. 180, 295. is life imprisonment is guilty of a Class B felany
Judicial Council Note, 1988:This section is newit provides a uniform definion  (bm) Whoever attempts to commit a Class | felatper than
of criminal negligencepatterned on prior ss. 940.08 (2), 940.24 (2) and 941.01 ( to which a penalty enhancement statute listed in s. 973.01 (2)

Criminal negligence means the creation of a substantial and unreasonable ris f(%? b. is bei lied. i i f | isd
deathor great bodily harm to anothest which the actor should be aware. [Bill (C) 2- &. Or b. is being applied, is guilty of a Class A misdemeanor

191-§] (c) Whoever attempts tcommit a crime under ss. 940.42 to

The definition of criminal negligence as applied to homicide by negligent eper . : ;
tion of a vehicle isot unconstitutionally vague. StateBarman, 183 \ig. 2d 180, 940'455 subject to the penalty for the compleset, as provided

515N.W.2d 493 (Ct. App. 1994). in s. 940.46.
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(cm) Whoever attempts tmmmit a crime under s. 941.21is (a) A Class D forfeiture if it is the persarfirst violation under
subjectto the penalty provided in that section for ttmenpleted s.943.70.
act. (b) A Class C forfeiture if it is the perser2nd violation under
(d) Whoever attempts to commit a crime under s. 948.079s943.70.
SUtheC'ftO the penalty provided in that section for twempleted  (c) A Class B forfeiture if it is the persa8rd violation under
act. S.943.70.
(e) Whoever attempts to commit a crime under s. 948.605 (3)(d) A Class A forfeiture if it is the persanth orsubsequent
(a)is subject to the penalprovided in that paragraph for the comyiolation under s. 943.70.
pletedact. ) ) ) (2m) MISDEMEANOR CRIMES AGAINST FINANCIAL INSTITUTION.
~ (f) Whoever attempts to commit a crime under s. 946.79 is sighoeverattempts to commit a crimender s. 943.81, 943.82 (1),
jectto the penalty provideih that section for the completed act943.83,or 943.84 that is a Clagsmisdemeanor under s. 943.91
(9) Whoever attempts to commit a crime unslet01.10 (3) (1) is subject to the penalty for a Class B misdemeanor
(e) is subject to the penalty for the completed astprovided in (3) ReQuIREMENTS. An attempt to commit a crime requires
s. 101.10 (4) (b). that the actor have an intent to perform acts and attain a result
(1g) MaxiMum PENALTY. The maximumpenalty for an which, if accomplished, would constitute such crime and tihat
attemptto commit a crime that is punishable under sub. (1) (intr@ftordoes acts toward the commission of the crime which demon

is as follows: strateunequivocally under all the circumstances, that the actor
(a) The maximuntfine is one—-half of the maximum fine for theformed that intent and would commit the crime except for the
completedcrime. interventionof another person or some other extraneous factor

. e : History: 1977 c. 1731981 c. 18; 1983 a. 438; 1987 a. 332; 1989 a. 336; 1991
(b) 1. If neithers. 939.62 (1) ner 961.48 is being applied, , 171993 3 98, 486; 1997 a. 295: 2001 a. 91, 109; 2003 a. 36, 321; 2005 &, 14, 212;

the maximum term of imprisonment is one—half of the maximurrooga. 180.
termof imprisonment, as increased by any penalty enhancemeritereis no crime of “attempted homicide by reckless conduct” since the com

statutelisted in s. 973.01 (2) (c) 2. a. and b., for the complet@§{es Qiense Gaes 1oL e e e A P! st demonstrate intent.
crime. i . : , : .

Attemptedlst-degree murder wakown when only the fact of the gun misfiring
2. If either s. 939.62 (1) or 961.48 is being applied, the maydthe action of the intended victim prevented completion of the crime. Austin v

; ; : ; : State,52 Ws. 2d 716, 190 N.VEd 887 (1971).
mum term of imprisonmenis determined by the following Thevictim’s kicking of the defendant in the mouth and other resistance was a valid

method: extraneousactor preventing the completion of a crime, an essential requirement for
a. Multiplying by one—half the maximurterm of imprison thecrime of attempted rape. AdamsState, 57 \i¢. 2d 515, 204 N.\Ed 657(1973).

: : : e screams and struggles of an intended rape victim werteativefintervening
ment,as increased by any penalty enhancement statute listed '&Hﬂsicforce not under thdefendang control. Leach.\State, 83 \ig. 2d 199, 265

973.01(2) (c) 2. a. and b., for the completed crime. N.W.2d 495 (1978).
i i Thefailure to consummate the crime is not an essential element of criminal attempt
db' Agglwzng s. 939.62 (1) or 961.48 to the product obtained ;& o 6 0 B e tate, 90 . 2d 316, 280 N v2d 204 (1679).
undersubd. 2. a. . ) The intervention of an extraneous factor is not an essential element of criminal
(1m) BIFURCATED SENTENCES. If the courtimposes a bifur attempt. Hamiel v State, 92 ié. 2d 656, 285 N.VEd 639 (1979).

i To prove attempt, the state must prove intent to commit a specific adooenpa
catedsentence under s. 973.(I|l) for an attempt to commit a nied by suficient acts to demonstrate unequivocally that it was improbable that the

crim_e that is punishable under sub. (1) (intro.), the followingccused would have desisted of his or her own free will. StStewart, 143 V¥.
requirementsapply: 2d 28, 420 N.Vi2d 44 (1988).
i i ; Subs.(1) and (2) enumerate allfefises that may be prosecuted as attempts. State
_(a) Maximum term of confinement for attempt to commit-clag 2, vt 155 is. 2d 630, 462 N.vzd 897 (Gi. App. 1990).
S!fI.Gd felon}/ 1. Subject to the minimum term OT eXt?nMer __ The meaning of “have an intent to” in sub. (3) should be defined and interpreted
vision required under s. 973.01 (2) (d), if the crime is a classifigdrelation to all criminal statutes. StatéNeeks, 165 Wé. 2d 200, 477 N.VEZd 642
felony and neither s. 939.62 (1) n®61.48 is being applied, the (Ct. App. 1991).

; + [ : : _ : Whena sentence for an attempted crime is subject to repeater enhancement, the
maximumterm of confinement in prison is one-half of the nqa'x'maximumpenalty for the underlying crime is halved under sub. (1), then the enhancer

mum term of confinement in prison specifiads. 973.01 (2) (b), is added tahat penalty State vBush, 185 Ws. 2d 716, 519 N.VEd 645 (Ct. App.
asincreased by any penalty enhancement statute listed in s. 9739?2)-, . ion of . tactor that s th sion of a i
A e Intervention or an extraneous Tactor that prevents the commission of a crime
2)(c) 2. a. _and b., for th? FlaSSIfled felony .. isirrelevant to an attempt to comrttiie crime unless the factor may negate the intent
2. Subject to the minimum term of extended supervisiancommit the crime. That a defendant believed he was acquiring stolen property

i i i i ifi whenthe property was not actually stolen did poevent the prosecution of the
reqUIr.Edunder s. 973.01 (2) (d), if t.he cr_|me IS a classifedny defendanfor attempt to receive stolen propertgtate vKordas, 191 ¢. 2d 124,
and either s. 939.62 (1) or 961.48 is being applied;dbetshall 528" N.w2d 483 (Ct. App. 1995).
determinegthe maximum term of confinement in prislmy]the fol Attemptedfelony murders. 940.03, does not exist. Attempt requires intent, and
lowing method: the crime of felony murder is complete without specific intent. StalBriggs, 218

g OH. ) ~ Wis. 2d 61, 579 N.\\2d 783 (Ct. App. 1998), 97-1558.

a. Multiplying by one-half the maximum term of confine Theconduct element of sub. (3)satisfied when the accused engages in conduct

i i ifi i i atdemonstrates thanly a circumstance beyond the accusedhtrol could pre
mentin prison SpECIerd In Q73'.01 (2) (b)’ as increased by an}z]emthe crime; that it has become tate to repent and withdravtate vHenthorn,
penaltyenhancement statutes listed in s. 973.01 (2) (C)@d. 218wis. 2d 526, 581 N.\2d 544 (Ct. App. 1998), 97-2235.

b., for the classified felony Somecrimes include attempt ar@nnot be combined with the general attempt
. . statue.O t att t to atts t t . St&eR: ,229 W. 2d 1, 599
db. Agglylzng s. 939.62 (1) or 961.48 to the product obtaing 2427 (Gi. App. 1999), 98-0642. o 90
unaersupa. Z. a.

(b) Maximum term of extended supervisiondtiempt to com

mit classified felony Themaximum term of extended supervision SUBCHAPTERIII
for an attempt to commit a classified felony is one—half of the
maximumterm of extended supervision for the completed crime DEFENSES O CRIMINAL LIABILITY

unders. 973.01 (2) (d).

(c) Maximum term of confinement for attempt to comm®39.42 Intoxication. An intoxicated or a drugged condition
unclassifiedielony or misdemeanorhe court shall determine theof the actor is a defense only if such condition:
maximumterm of confinement in prison for an attempt to commit (1) Is involuntarily produced and renders the actor incapable

a crime other than a classified felony by applying s. 973.01 (2) @f)distinguishing between right and wrong in regarthe alleged
10.to the maximum term of imprisonmecalculated under sub. criminal act at the time the act is committed; or

(19) (). (2) Negativesthe existence of a state of mind essential to the
(2) MispEMEANOR COMPUTER CRIMES. Whoever attempts to crime, except as provided in s. 939.24 (3).
commita misdemeanor under s. 943.70 is subject to: History: 1987 a. 399.
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To be relieved from responsibility for criminal acts, it is not enough for a defendant (2) Whenthe actols conduct is in defense of persons or prop

to establish that he or she was underittilience of intoxicating beverages; the : ; ;
defendanmust establish that degree of intoxication that means he or she was utt iy under any of the circumstances described in s. 939.48 or

incapableof forming the intent requisite to the commission of the crimaged. 9.49;0r

Statev. Guiden, 46 Wé. 2d 328, 174 N.vEd 488 (1970). e B ;
This section does notfafd a defense when drugs were taken voluntarily and the (3) Whenthe actors conduct is in gOOd faith arslan appar

factsdemonstrate thahere was an intent to kill and conceal the crime. Gibson ¢Ntly authorized and reasonable fulfillment of any dutiesmila

State 55 Wis. 2d 1.0, 197 N.W2d 813 (1972). lic office; or
Evidenceof addiction was properly excluded as a basis for showing “involuntari ; ;

ness.” Loveday v State, 74 W, 2d 503, 247 N.\@d 116 (1976). (4) Whenthe gcto’ts conduct isa reasonable accomplishment
Voluntary intoxication instructions were proper when the defendantiesufy of a lawful arrest; or

from anon-temporary pre-psychotic condition, precipitated a temporary psychotic i ion:

stateby voluntary intoxication. State Kolisnitschenko, 84 . 2d 492, 267 N.VZd (5) Ea) .|n”thIS SUbsecnon_' - .

321(1978). 1. “Child” has the meaning specified in s. 948.01 (1).

Theintoxication instruction did not impermissibly shift the burden of prooftothe 3. “Parson responsible fahe childs welfare” includes the

accused.State vReynosa, 108 W. 2d 499, 322 N.V2Zd 504 (Ct. App. 1982). e Co N
A correct statement of the law under this section should be conveyeduoythe child’s parentstepparent or guardian; an employee of a public or

by instructing it that it must consider the evidence regarding whether the defend@fivate residential home, institution or agency in which the child
wasintoxicated at the time of the allegedenise. State.Foster191 Ws. 2d 14,528 residesor is confined or that provides services to the child; or any

N.W.2d 22 (Ct. App. 1995). . . . .
It is not a requirement of the defense of involuntary intoxication when intoxicatigmerperson Iega”y respon3|ble for the chéldvelfare in a resi

is caused by prescription drugs that the defendant did not know of the itogt ~ dential setting.
cating efect. Intoxication resulting from compliance with a physicadvice will (b) When the actés conduct is reasonable discipline of a child

notbe deemed voluntary just becatise defendant was aware of potential advers% : P R
sideeffects. State.vGardner230 Ws. 2d 32, 601 N.ved 670 (Ct. App. 1999), Dy a person responsible for the clslelelfare. Reasonable disci

gs‘Fc??JSe%ntitled to an instruction anvoluntary intoxication, the defendant mus,tpline mayinVOlve onIy such force as a reasonable person believes
comeforward with credible and siidient evidence of intoxication to the extent that|S NECessaryIt is never reasonabtéscipline to use force which

the defendant was unable to distinguish right from wrong. Staendner230 Ws.  is intended to causgreat bodily harm or death or creates an unrea
2d 32, 601 N.\W2d 670 (Ct. App. 1999), 98-2655. sonablerisk of great bodily harm or death.

Alcoholi fense. 53 MLR 445.
coholism as a defense. 53 > (6) Whenfor any other reason the ac®conduct igrivileged

939.43 Mistake. (1) An honest errgrwhether of fact oof Py the s_,tatguté)ry o cgommogslaw%fzthgségtage._ 005 4. 2

law other than criminal lawis a defense if it negatives the exis HiStory: 1979 ¢. 10s. 60 (1); 1987 a 332; 1989 a. 31; 1995 a. 214.
. . . Theprivilege under sub. (3) for publicfwfials acting withapparent authority did

tenceof a state of mind essential to the crime. notapply to a volunteer fire fighter driving while under the influence ofiaxicant.

(2) A mistake as to the age of a minor or as to the existenceS@gtev. Schoenheide, 1041/ 2d 114, 310 N.W2d 650 (Ct. App. 1981).

- i : ; ; foster parent is a “person legally responsible for the shilélfare” under sub.
constitutionalityof the section under which the actor is prosecuted™ < - VWest, 183 Vi, 2d 46, 515 N.V@d 484 (Ct. App. 1994).

or thescope or meaning of the terms used in that section is n UR mothefs live—in boyfriend dichot have parental immunity under sub. (5). The
defense. boyfrienddid not have legal responsibility for the motisechildren, and the term

The prosecution of an individual who relied on a governmentigiafs statutorily - Parent”will not be interpreted to include persdndoco paentis State vDodd,
requiredlegal opinion would impose an unconscionable rigiditthilaw State v 185Wis. 2d 560, 518 N.VEd 3_00 (ct App. 1994) - )
Davis, 63 Wis. 2d 75, 216 N.Ved 31 (1974). A convicted felors possession of a firearm is privileged under sub. (fyited

Mistakeis not a defense to criminal negligence. A defendantbjective state of ENUmeratedtircumstances. State @oleman, 206 W. 2d 199, 556 N.vEd 701

Mis criminal negliger ibje (1996),95-0917.
?Arl%'g %‘%tsrﬂéﬁgt {8??&?”2?6”%538'%uégg%%gce State tindvig, 205 Ws. The common law privilege to forcibly resist an unlawful arresttisogated. State

v. Hobson, 218 \i¢. 2d 350, 577 N.V2d 825 (1998), 96-0914.
. . . Thereis no statutory or common law privilege for the crime of carrying a concealed
939.44 Adequate provocation. (1) In this section: weaponunder s. 941.23. StateRundon, 226Ms. 2d 654, 594 N.VEZd 780 (1999),

“ ” L 97-1423.

(a) Ade.quate means Sﬁmem to cause Complete lack of Underthe factsof the case, the privilege of self-defense was inapplicable to a
self-controlin an ordinarily constituted person. chargeof carrying a concealed weapon. Statdallie, 2002 WI 4, 249 \ig. 2d 538,

« P— ; ; 8N.W.2d 280, 00-0744.

(b) Proyocatlon. means so_m_ethlng which the. defendant reré‘}Sub.(G) incorporates excusable homicide by accident or misfortAoeident is
sonablybelieves theéntended victim has done which causes thgdefense that negatives intent. If a person kills another by accident, the killing could
defendant to lack self—control completely at timee of causing not have been intentional. Accidemust be disproved beyond a reasonable doubt
death whena defendant raises it as a defense. When the state proves intent to kill beyond

: areasonable doubt, it necessarily disproves accident. VStégkins, 2002 WI 101,

(2) Adequateprovocation is an &fmative defense only to 255Wis. 2d 265, 647 N.v2d 244, 00-0064.

irat— i i i it aofs A defendant may demonstrate that he or she was acting lgwafulcessargle
first-degreeintentional homicide and mitigates thaf eto mentof an accident defense, by showing that he or she was aclmgful self-

2nd—-degreéntentional homicide. defense.Although intentionally pointing a firearm at another constitutes a violation
History: 1987 a. 399. of s. 941.20, under 839.48 (1) a person is privileged to point a gun at another person
Judicial Council Note, 1988:Sub. (1) codifies Wconsin decisions defining in self-defense if the person reasonably believes that the threat of force is necessary
“heatof passion” under prior s. 940.05y&R v State115 Wis. 488 (1902); Johnson to prevent or terminate what he or she reasonably believes to be an unlawful interfer
v. State, 129 \¢. 146 (1906); Carlone Btate, 150 \ig. 38 (1912)Zenou v State, ~ €nce. State v\Watkins, 2002 W1 101, 255 M/ 2d 265, 647 N.ViZd 244, 00-0064.
4 Wis. 2d 655 (1958)Statev. Bond, 41 Vis. 2d 219 (1969); State Williford, 103 To overcome the privilege of parental discipline in sub. (5), the state must prove
Wis. 2d 98 (1981). beyonda reasonabldoubt that only one of the following is not met: 1) the use of force
Traditionally, provocation had 2 essential requirements. Statdlliford, supra., mustbe reasonably necessaryf% amount and nature of the force used must be rea
at113. The first reflected in sub. (1) (b), is subjective. The defendant must have asiableand 3) the force used must not be known to cause, or create a substantial risk
in response to provocation. This necessitates an assessment of the particular defiegreat bodily harm or death. Whether a reasonable person would have believed the
dant'sstate of mind at the time of the killing. The 2nd requirement, reflected in si@nountof force used was necessary and not excessive must be determined from the
(1) (a), is objective. Only provocation §ifent to cause a reasonable person to losgtandpoint of the defendant at the time of the deferslaats. Thetandard is what
self-controlcompletely is legally adequate to mitigate the severity of teasé. aperson of ordinary intelligence and prudence would have believed in the defen
Sub. (2) clarifies that adequaferovocation is an &fmative defense to first— dant'sposition under the circumstances that existed at the time of the all
degreeintentional homicide. Although adequate provocation does not negate fi@tev. Kimberly B. 2005 WI App 15, 283 Vis. 2d 731, 699 N.VZd 641, 04-1424.
intentto kill such that the burden of persuasion rests on the state by constitutionalestimonysupporting the defendant fatreassertion that he was beaten waith
principles(Mullaney v Wilbur, 421 U.S. 684, (1975), tonsin has chosen to place beltas a child was not relevant to whether the amount of force he used in spanking
the burden of disproving this defensive mattertioa prosecution beyond a reason his daughter was objectively reasonabfeparent may not abuse his or her child and
abledoubt. State.\tee, 108 6. 2d 1 (1982). Since adequate provocation is not alaim that conduct is reasonable based on his or her histbeirgj similarly abused.
affirmative defense to 2nd-degree intentional homicide, fescefs to mitigate the  Statev. Williams, 2006 WI App 212, 296 W. 2d 834, 723 N.\iZd 719, 05-2282.
severityof an intentional homicide from first to 2nd degree. [Bill 191-S]

o ~ 939.46 Coercion. (1) A threat by a person other than the
939.45 Privilege. The fact that the actar conduct is privi  actor’'scoconspirator which causes the actor reasonably to believe
leged,although otherwise criminal, is a defense to prosecution i@fathis or her act is the only means of preventing imminent death
any crime based on that conduct. The defense of privilege candpgreat bodily harm to the actor or another and which causes him
claimedunder any of the following circumstances: or her so to act is a defense to a prosecution for any crime based

(1) Whenthe actors conduct occurs under circumstances afn that act, except that if the prosecution is for first—-degree-inten

coercionor necessity so as to be privileged under s. 939.46tmmnal homicide, the degree of the crimeésiuced to 2nd-degree
939.47;0r intentionalhomicide.
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(Im) A victim of a violation of s940.302 (2) or 948.051 has (c) A person who provokes an attack, whether by lawful or
anaffirmative defense for any feinse committed as direct result unlawful conduct, with intent to use suel attack as an excuse
of the violation of s. 940.302 (r 948.051 without regard to to cause death or grelodily harm to his or her assailant is not
whetheranyone was prosecutedaonvicted for the violation of entitledto claim the privilege of self-defense.

s.940.302 (2) or 948.051. (3) Theprivilege ofself-defense extends not only to the inten
(2) It is no defense to a prosecution of a married person thiahal infliction of harm upon a real apparent wrongdogbut
the alleged crime was committed by command of the spouse rdsoto theunintended infliction of harm upon a 3rd person, except
is there anypresumptiorof coercion when a crime is committedthat if the unintended infliction of harm amounts to the crime of
by a married person in the presence of the spouse. first-degreeor 2nd—degree reckless homicide, homicide by negli
History: 1975 c. 94; 1987 a. 399; 2007 a61 ) gent handling of dangerous weapon, explosieedire, first—
Judicial Council Note, 1988:Sub. (1) is amended by conformirggerences to thealdegrea)r 2nd—degreeeckless injury or injury by neg”gem han

statutetitles created by thibill. Since coercion mitigates first-degree intentional, - R . i
homicideto 2nd degree, it is obviously not a defense to prosecution for the lating of dangerous weapon, explosives or fire, the actor is liable

crime.[Bill 191-S] for whichever one of those crimes is committed.
Thestate must disprove an asserted coercion defense beyond a reasonable dou ; -
Moesv. State, 91 V. 2d 756, 284 N.VZd 66 (1979). R4) A person is privileged to defend a 3rd person from real or

Thecoercion defense is limited to the most severe form of inducement. It requidgdparent unlawful interference by another under the same-condi

finding that the actor believed he or shias threatened with immediate death or greajons and by the same means as those Ualdélby which the per
bodily harm with no possible escape other than the commission of a cramina . . .
defendanseeking a coercion defense instruction must meet the initial burgen: of SONIS privileged to defend himself or herself from real or apparent

ducing evidence to support giving an instruction. That the defendant reasonatiglawful interference, provided thathe person reasonably

believedthat a companion would attempt to harm him or her if he if he or she did ngb|jevesthat the facts are such that the 3rd person would be privi
complywith the companios’orders only suggests that gafest course was to com

ply with companiorg orders, not that it was the only course. Stakeeran, 2004 legedto act in self-defense arlat the persos’intervention is
WI App 4, 268 Wis. 2d 761, 674 N.VZd 570, 01-1892. necessaryor the protection of the 3rd person.

. . . 5) A person is privileged to use force against another if the
939.47 Necessity. Pressuref natural physical forces which ( ; ;
causeshe actorreasonably to believe that his or her act is the or@f rsonreasonably believes that to use such force is necessary to

A P P eventsuch person from committing suicide, but this privilege
meansof preventing imminent public disaster imminent death snot extend to the intentional use of force intended or likely
or great bodily harm to the actor or another and which causes use death
or her so to act, is a defense to a prosecution for any crime base 5 In thi o lawful” ith .
onthat act, except that if the prosecution is for first-degree-inten (6) r; v 'rs].bs.e%t'gn yn.awl l|J megnflt er tortious or
tional homicide, the degree of the crimedsluced to 2nd—degree €XPresslyprohibited by criminal law or both.
intentionalhomicide History: 1987 a. 399; 1993 a. 486; 2005 a. 253. )

: . : Judicial Council Note, 1988:Sub. (3) is amended by conformirgferences to the

History: 1987 a. 399. ) o . statutetitles as dected by this bill. [Bill 191-S]

Judicial Council Note, 1988:This section is amended by conforming references \yhena defendant testified that he did frgend to shoot or use force, he could not
to the statute titles created by this bill. Since necessity mitigates first-degree int§g;m, self-defense. Cleghorn State, 55 Vié. 2d 466, 198 N.\Zd 577 (1972).
gﬁrrnlt}griﬂlilgle_tgfnd degree, itabviously not a defense to prosecution for the latter Sub.(2) (b) is inapplicable to a defendant if the nature of the initial provocation is

Th .d f § ] ilable to a d irat h ht o st agun-in—handonfrontation of an intended victim by a self-identified roblérder

Thedefense of necessity wasavailable to a demonstrator who sought to Stop g esecircumstances the intended victim is justifiedria use of force in the exercise
shipmentof nuclear fuel orthe grounds of safetyState vOlsen, 99 Wé. 2d 572,299 ¢ theright of self-defense. Rif. State, 65 . 2d 713, 223 N.VEd 446 (1974).
N.W.2d632 (Ct. App. 1980). Whethera defendans beliefwas reasonable under subs. (1) and (4) depends, in

Heroinaddiction is not a “natural physical force” as used in this section. An addigh \non the parties’ personal characteristics and histories and whethenvesfnts
caughtinjecting heroin in jail, who wasot provided methadone as had been promg,{inious. State vJones. 147 W. 2d 806. 434 N.VZd 380 (1989).

ised, was not entitled to assert necessity against gjehar possession of heroin_ Evidenceof prior specific instances of violence that were known to the accused
itﬁee%%lfz‘?ﬂgsadggt'g r\kl.rl]lg]mugghz/orfs\xilsteczigrgﬂ hlssllgol\rr f,l(ilg ":15796(&5 '?AT):)O %%ré)usm ybe presented to support a defense of self-defense. The evidence is not limited
95-1365 ' ' : ! ! : ! ' to the accused’own testimonybut the evidence may not be extended to the point that
’ it is being ofered to prove that the victim acted in conformity with his or her violent
tendencies.State vDaniels, 160 Wg. 2d 85, 465 N.\V2d 633 (1991).
939-_48 _S_elf_defense and defe_nse Qf others. (1) A per ) Imperfectself-defense contains an initial threshold element requiring a reasonable
sonis privilegedto threaten or intentionally use force againstelief that the defendant was terminatiargunlawful interference with his or her per

anotherfor the purpose of preventimy terminating what the per son. State vCamacho, 176 W. 2d 860, 501 N.\2d 380 (1993).

: ; ; : Thereasonableness of a persobélief under sub. (1) is judged from the position
sonreasonablyelieves to be an unlawful interference with his At a person of ordinary intelligence and prudence in the same situation as the defend

herperson by such other person. The aotay intentionally use ant,not a person identical to the defendant placed in the same situation as the defend
only such force or threat thereof as the actor reasonably belie®@isA defendant psycho-social history showilpgst violence toward the defendant

) . . nerally not relevant to this objective standard, although it may be relevant, as in
is necessary to prevent or terminate the interference. The a@)&ﬁsabbuse cases, where thetors are the homicide victim and defendant. State

may not intentionally use force which is intended or likelg@nise v. Hampton, 207 . 2d 369, 558 N.ViZd 884 (Ct. App. 1996).

deathor greatbodily harm unless the actor reasonably believ gTheright to resisunlawful arrest is not part of the statutory right to self-defense.
that such force is necessary to prevent imminent death or gr?é5&'_”‘2%%??E’f&ggf"ggi%%ﬁt is abrogated. StatéHebson, 218 W. 2d 350, 577

bodily harm to himself or herself. While there is no statutory duty tetreat, whether the opportunity to retreat was

: e - availablegoes to whether the defendant reasonably believed the force used was nec
(2) Provocationaffects the pnwlege of self-defense as-fol essaryto prevent an interferenagth his or her person. A jury instruction to that

lows: effectwas proper State W\Menger 225 Ws. 2d 495, 593 N.\Ed 467 (Ct. App. 1999),

. . —1739.
(a) A person who engages_ in unlawful conduct of a type III((9%§Whtenza1 defendant fails to establish a factual basis to saiéedefense, prior spe
to provoke others to attack him or her and thereby does provak acts of violence by the victilmave no probative value. The presentation of sub

an attack is not entitled to claim th@ivilege of self-defense Jectivetestimony by an accused, going to a belief that taking steps in self-defense was
. . . cessaryis notsuficient for the admission of self-defense evidence. Statead,
againstsuch attackexcept when the attack which ensues is of Joows App 275, 240 \i6. 2d 162, 622 N.VZd 9, 99-3071.

type causingthe person engaging in the unlawful conduct te rea Althoughintentionally pointinga firearm at another constitutes a violation of s.

sonablybelieve that he or she is in imminent danger of death 1-204;’;??“ sub. (1) a person isbplf.iv"eéletﬁ t?tﬁom aﬂitlﬂ?cf’ther personin Se'ft‘
; .~ defensdf the person reasonably believes that the threat of force is necessary to pre
greatbodily harm. In such a case, the person engaging in t or terminate what he or she reasonably believbs an unlawful interference.

unlawful conductis privileged to act in self-defense, but the-peistatev. Watkins, 2002 Wi 101, 255 M/ 2d 265, 647 N.vEd 244, 00-0064.
sonis not privileged to resort to the use of force intended or IikerI1¥A defendant asserting perfect self-defense against gecbfit st-degree murder
us

. tmeet an objective threshold showing that he or she reasonably believed that he
to cause death to the perspassailant unless the person reasop; she was preventing or terminating an unlawful interference with his or her person

ably believes he or she has exhausted every other reasonafnleat the force used was necessary to prevent imminent death or great bodily harm.

i i iy, A defendant asserting the defense of unnecessary defensive force s. 940.01 (2) (b) to
meansto escape from or otherwiseoid death or great bodily achage of 1st-degree murder is not required to satisfplijective threshold shew

harmat the hands of his or her assailant. ing. State vHead, 2002 W1 99, 255 &/ 2d 194, 648 N.\Zd 413, 99-3071.
(b) The privilege lost by provocation may be regained if theA person may employ deadly force against anotiiehe person reasonably

f ; ; ! ; believesthat force is necessary to protacdrd—person or orgself from imminent
actor in gOOd faith withdraws from the flghhd gives adequate deathor great bodily harm, without incurring civil liability for injury to the other

noticethereof to his or her assailant. Clarkv. Ziedonis, 513 F2d 79 (1975).

2009-10 Wis. Stats. database updated and current through 201 1 Wis. Act 39 and July 25, 201 1. Statutory changes ef fective on
or prior to 9-1-1 1 are printed as if currently in  effect. Statutory changes ef fective after 9-1-1 1 are designated by NOTES. See
Are The Statutes on this W ebsite Of ficial?



Electronicreproduction of 2009-10 M/ Stats. database, current through1204s. Act 39 and July 25, 201

9 Updated 09-10Wis. Stats. Database CRIMES — GENERALLY 939.615

Self-defense— prior acts of the victim. 1974 WLR 266. (h) For a Class H felony fine not to exceed $10,000 or imgpris
Statev. CamachoThe Judicial Creation of an Objective Element isadnsin's  gnmentnot to exceed 6 years, or both.

Law of Imperfect Self-defense Homicide. Leis&895 WLR 742. . : . .
(i) For a Class | felony fine not to exceed $10,000 or impris

939.49 Defense of property and protection against O”Hmtem”(l)gt?t? ei(;?sei% 13 yzesaor?gg%cé 26 rg?q';gg, 01r951)01t9h§5 o5 1007
i H i i H Istory: C. ) C. N . S. ) a. ) a. )

retail theft. (1) A person is privileged to threateniatention 283: fégg a. 188: 2001 a, 100,

ally use force against another for the purpose of preventing or ter

minatingwhat the person r’easonahﬂylieves to be an unlawful 939 51  Classification of misdemeanors. (1) Misde-
interferencewith the persois’ property Only such degree of force meanorsn chs. 939 to 951 are classified as follows:

or threat thereof may intentionally lised as the actor reasonably (a) Class A misdemeanor

believesis necessary to prevent@rminate the interference. It .

is not reasonable to intentionally use force intended or likely to (P) Class B misdemeanor

causedeath or great bodily harm for the sole purpose of defense(c) Class C misdemeanor

of ones property (2) A misdemeanor is a Class A, B or C misdemeanor when

(2) A person is privileged to defend a 3rd persqguroperty it iS SO specified in chs. 939 to 951.
from real or apparent unlawful interferencednyother under the  (3) Penalties for misdemeanors are as follows:
sameconditions and by the same means as thoser and by  (a) For a Clasé misdemeangra fine not to exceed $10,000
which the person is privileged to defehis or her own property or imprisonment not to exceed 9 months, or both.
from real orapparent unlawful interference, provided that the per (p) For a Class B misdemeanarfine not to exceed $1,000 or
sonreasonably believes that the facts sreh as would give the jmprisonmentnot to exceed 90 days, or both.
3rdhper_3(t)n the tperlI_ege to defen(; h'?ﬁm Oth ptr_opt)her%hgt hiS(¢) For a Class C misdemeanarfine not to exceed $500 or
or her intervention is necessary for the protectiothef3rd per . =
son’sproperty and thathe 3rd person whose property the perso'rq1 H?Sr{ify’_”T;D"gOl‘g? g)égiegggg g?ylsg,gggb;;th.
is protectingis a member of his or her immediate family or heuse ’ T ’ Y T

hold or a person whose property therson has a legal duty to pro 939.52  Classification of forfeitures. (1) Except as pro

tect,or is a merchant and the actor is the merchamtiployee or vyidedin ss. 946.86 and 946.87, forfeiturehs. 939 to 951 are
agent. An dicial or adult employee or agent of a library is privi c|assifiedas follows:

legedto defend the property of the library in the manner specified (a) Class A forfeiture.

in this subse_ctlon. . B Y . . (b) Class B forfeiture.
(3) In this section “unlawful” meanseither tortious or cl C forfeit

expresslyprohibited by criminal law or both. (c) Class C forfeiture.
History: 1979 c. 245; 1981 c. 270; 1993 a. 486. (d) Class D forfeiture.

Flight on the parof one suspected of a felony does not, of itself, warrant the use (e) Class E forfeiture.
of deadly force by an arrestindfioer, and it is only in certain aggravated circum . . . L
stanceshat a police dfcer may shoot a fleeing suspect. ClariZiedonis, 368 F (2) A forfeiture is a Class A, B, C, D or E forfeiture wheisiit

Supp.544 (1973). sospecified in chs. 939 to 951.

(3) Penalties for forfeitures are as follows:

(a) For a Class Aorfeiture, a forfeiture not to exceed $10,000.

(b) For a Class B forfeiture, a forfeiture not to exceed $1,000.

PENALTIES (c) ForacClass C forfei_ture, a forfei_ture not to exceed $500.
(d) For a Class D forfeiture, a forfeiture not to exceed $200.

(e) For a Class E forfeiture, a forfeiture not to exceed $25.
History: 1977 c. 173; 1981 c. 280; 1987 a. 171; 1987 a. 332 s. 64; 1989 a. 121.

SUBCHAPTERIV

939.50 Classification of felonies. (1) Felonies in the stat
utesare classified as follows:

(a) Class A felony 939.60 Felony and misdemeanor defined. A crimepun
(b) Class B felony ishableby imprisonment in the W&consinstate prisons is a felony
(c) Class C felony Every other crime is a misdemeanor

History: 1977 c. 418 s. 924 (18) (e).
A statutory dfensepunishable by imprisonment of one year or less in an unspeci

(d) Class D felony

(e) Class E felony fied place of confinement may result in confinement in a state prison and, therefore,
is a felony regardless of the classification of théeofe at the time of the statute’

(f) Class F felony enactment.State ex rel. McDonald Douglas County Circuit Ct. 10018/ 2d 569,

(g) Class G felony 302N.W.2d 462 (1981).

(h) Class H felony 939.61 Penalty when none expressed. (1) If a persoris

(i) Class I felony convictedof an act oomission prohibited by statute and for which

(2) A felonyis a Clas8, B, C, D, E, FG, H, or | felony when no penalty is expressed, the person shalsubject to a forfeiture

it is so specified in the statutes. not to exceed $200.
(3) Penalties for felonies are as follows: (2) If a person is convicted of a misdemeanor under state law
(@) For a Class A felopyife imprisonment. for which no penalty is expressed, the person may be fined

morethan $500 or imprisoned not more than 30 days or both.

(3) Common law penalties are abolished.
History: 1977 c. 173.

(b) For a Class B felonymprisonment not texceed 60 years.

(c) For a Class C felony fine not toexceed $100,000 or
imprisonmentnot to exceed 40 years, or both.

(d) For a Class D felonya fine not to exceed $100,000 01939.615 Lifetime supervision of serious sex  offend -

imprisonmentnot to exceed 25 years, or both. ers. (1) DeriNniTIoNs. In this section:

(e) For a Class E felong fine not to exceed $50,000 or impris  (a) “Department” means the department of corrections.
onmentnot to exceed 15 years, or both. (b) “Serious sex d&énse” means any of the following:

(f) Fora Class F felopy fine not to exceed $25,000 or impris 1. A violation, or the solicitation, conspiraayr attempt to
onmentnot to exceed 12 years and 6 months, or both. commit a violation, of s. 940.22 (2), 940.225 (12), or (3),

(g) For a Class G felopg fine not to exceed $25,000 or impris948.02 (1) or (2), 948.025 (1), 948.05 (1) or (1n9¥48.051,
onmentnot to exceed 10 years, or both. 948.055(1), 948.06, 948.07, 948.075, 948.08, 948.085, 948.1
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(2) (a), 948.12, or 948.13 or of s. 940.302if2) 940.302 (2) (a) sionand, if warranted, to refer the person to the approppiate
1. b. applies. cutingagency for commencement of prosecution under sub. (7).
2. A violation, or the solicitation, conspiracy or attempt to (b) The department shall clgera fee to a person placed on life
commita violation, under ch. 940, 943, 944 or 948 other thartimme supervision to partiallyeimburse the department for the
violation specified in subd. 1., if the court determines that one odstsof providing supervision and services. The department shall
the purposedor the conduct constituting the violation was for theetvarying rates for persons placed on lifetime supervisased
actor’ssexual arousal or gratification. on ability to pay and with the goal of receiving at least $1 per day
(2) WHEN LIFETIME SUPERVISIONMAY BE ORDERED. (a) Except If appropriate, from each person placediifetime supervision.
asprovided in par(b), if a person is convicted of a serimex The department may decide not to ajea fee while a person
offenseor found not guilty of a serious sexarise by reason of Placedon lifetime supervision is exempt as provided under par
mentaldisease or defect, the court miayaddition tosentencing (C). The department shall collect moneys for the feesgeldar
the person, placing the person probation orif applicable, com underthis paragraph and credit those morteythe appropriation
mitting the person under s. 971.17, place the persdifetime accountunder s. 20.410 (1) (gh).
supervisionby the department if notice concerning lifetimaer (c) The department may decide not to ¢gleaa fee under par
vision was given to the persamder s. 973.125 and if the court(b) to any person placed on lifetime supervision while he or she
determineghat lifetime supervision of the person is necessary toeetsany of the following conditions:
protectthe public. 1. Is unemployed.
(b) A court may not place a person on lifetime supervision 2. |s pursuing a full-time course of instruction approved by
underthis section if the person was previously placed on lifetimge department.

supervisionunder this section for prior conviction for a serious 3. Is undegoing treatmengapproved by the department and
sexoffense or a prior finding afot guilty of a serious sexfehse s nable to work.

by reasorof mental disease or defect and that previous placement - o
oy i : 4. Has a statement from a physician certifying to the depart
on lifetime supervision has not.bee.n tgrmlnated u.n.der sub. w?ﬁentthatthe person should be excused from working for medical
(c) If the prosecutor is seeking lifetime supervision fpea  a550ns.
sonwho is chaged with committing a serious seXaise speei

fied in sub. (1) (b) 2., the court shall direct that the tfdact find . (&) PETITION FOR TERMINATION OF LIFETIME SUPERVISION. (a)

aspecialverdict as to whether the conduct constituting tfense Shl.JbJeCtt.o par (b)f,_la persoplaced on I|_fet|n;]e slg:cperwsmn under
wasfor the actors sexual arousal or gratification this section may file a petition requesting that lifetime supervision
- beterminated. A person shall file a petition requestergnina
(3) WHEN LIFETIME SUPERVISIONBEGINS. Subject to sub. (4), tion of lifetime supervision with the court that ordered the lifetime
the period of lifetime supervision on which a person is plac pervision.
underthis section shall begin at whichever of the following times (b) 1. A person may not file a petition requesting termination

Is applicable: . . ) of lifetime supervision if he or she has been convicted of a crime
(a) If the person is placed on probation for the serious Sgigtwas committed during the period of lifetime supervision.
offense,upon his or hgr dischge from prqbatlon. ) 2. A person may not file a petition requesting termination of
(b) If the person is sentenced to prison for the serious S§%time supervision earlier thats years after the date on which

offense,upon his or her dischge from parole or extended superpe period of lifetime supervision began. If a person filpgtition
vision. requestingermination of lifetime supervision at any time earlier
(c) If the person is sentenced to prison for the serious s@an15 years after the date on which the pedbtifetime super
offenseand is being released from prisbecause he or she hassision began, the court shall deny the petition without a hearing.
reachecthe expiration date of his or heentence, upon his or her (c) Upon receiving a petition requesting termination of life
releasefrom prison. time supervision, the court shall send a copy of the petitidineto
(d) If the person has been committed to the departmentdiftrict attorney responsible for prosecuting the serious sex
healthservices under 971.17 for the serious sexf@fse, upon offensethat was the basis for the order of lifetisgpervision.
thetermination of his or hesommitment under s. 971.17 (5) or hisUponreceiving a copy of a petition senttim or her under this
or her dischage from the commitmeninder s. 971.17 (6), which paragraph,a district attorney shall conduct a criminal history

everis applicable. recordsearch to determine whether the petsasbeen convicted
(e) If par. (a), (b), (c) or (d) does not applypon the person of a criminal ofense that was committed duritige period of life
beingsentenced for the serious sefeate. time supervision. No later than 30 dafterthe date on which he

(4) ONLY ONE PERIOD OF LIFETIME SUPERVISION MaY BE O she receives the copy of the petition, the district attorney shall

IMPOSED. If a person is being sentenced for more than one conVigPOrtthe results of the criminal history record search to the court
tion for a serious sex fense, the court may place the person o’dmay provide a written response to the petition.
one period of lifetime supervision only A period of lifetime ~ (d) After reviewing the report of the district attorney submitted
supervisiorordered for a person sentenced for nibam one con underpar () concerninghe results of a criminal history record
viction begins at whichever of the times specified in sub. (3) is tR@archthe court shall do whichever of tfdlowing is applicable:
latest. 1. If the report of the district attorney indicates thatptbeson

(5) STATUS OF PERSONPLACED ON LIFETIME SUPERVISION;pow-  filing the petition has been convicted of a crimindieoe that
ERSAND DUTIES OF DEPARTMENT. (a) A person placed on lifetime wascommitted during the perioaf lifetime supervision, the court
supervisionunder this section is subject to the control of thghalldeny the persog’petition without a hearing.
departmentunder conditions set by the court and regulations 2. If the report of the district attorney indicates thatgaeson
establishecby thedepartment that are necessary to protect tfitng the petition has not been convicted of a criminémse that
public and promote theshabilitation of the person placed on-life wascommitted during the pericaf lifetime supervision, the court
time supervision. shall order theperson to be examined under.fda), shall notify

(am) The department may temporarily take a person on lifhe department that may submit a report under pgem) and
time supervision into custodif the department has reasonablghall schedule a hearing on the petition to be conducteuicas
groundsto believe that the person has violated a condition or regtided under par(f).
lation of lifetime supervision. Custody under this paragraph may (e) A person filing a petition requesting terminatiorifeftime
lastonly as longas is reasonably necessary to investigate whetlseipervisiorwho is entitled to a hearing under.p@) 2. shall be
the person violated a condition or regulation of lifetiservi examinedby a person who is either a physic@ra psychologist
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licensedunder ch. 455 and who is approved by the cothie phy  948.02(1) (am) or 948.025 (1) (ahotwithstanding s. 973.014

sicianor psychologist who conducts an examination under thitg) (a) 1. and 2., the court mapt make an extended supervision

paragraphshall prepare a report of his or her examination theligibility date determination on a datet will occur before the

includeshis or her opinion of whether the person petitioning fgrersonhas served a 25-year term of confinement in prison.

terminationof lifetime supervision is a danger to publithe phy (1r) If a person is convicted of a violation of s. 948.02 (1) (b)

sicianor psychologist shall file the report of his or her examinatiast (c) or 948.025 (1) (b), the court shall impose a bifurcatsd

with the court within 60 days after completing the examinatiofenceunder s. 973.01. The term of confinemianprison portion

andthe court shall provide copies of the report to the person filiag the bifurcated sentence shall be at least 25 years. Otherwise the

the petition and the district attorney who received a copy of tipnaltiesfor the crime applysubject to any applicable penalty

person’spetition under par(c). The contents of the report shalenhancement.

be confidential until the physician or psychologisstifies ata  (2) |f aperson is convicted of a violation of s. 948.02 (1) (d)

hearingunder par(f). The person petitioning for termination ofgr 948.025 (1) (c), the court shall impose a bifurcated sentence

lifetime supervision shall pay the cost of an examination requirgfders. 973.01. The term of confinement in prigmmtion of the

underthis paragraph. bifurcated sentence shall be at least 5 years. Otherwise the penal
(em) After it receives notification from the court under.f§dy tiesfor the crime applysubject to any applicable penadtiyhance

2., the department may prepare and submit to the court a repoent.

concerninga person who has filedpetition requesting termina (3) This section does not apply if s. 939.62 (2m)dpplies.

tion of lifetime supervision. If the department prepares and suthe mandatory minimum sentences in théstion do not apply to

mits a report under this paragraph, the report shall include infaf, offender who was under 18 years of age when the violation

mation concerning thepersons conduct while on lifetime gccurred.

supervisionand an opinion as to whethé@etime supervision of  History: 2005 a. 430 s. 1; 2007 a. 80; 2007 a. 97 s. 309.

the person is still necessary to protect the public. When a report

preparecunder this paragraph has been received by the court, #39.617 Minimum sentence for certain child  sex

courtshall, before the hearing under.g#, disclose theontents offenses. (1) Except as provided in subs. (2) and (3), if a person

of the report to the attorney for the person who filed the petiticonvicted of a violation of s. 948.05, 948.075, or 948.12, the

andto the district attorneyWhen the person who filed the petitioncourtshall impose a bifurcated sentence under s. 973.01. The term

is not represented lgn attorneythe contents shall be disclosedf confinement in prison portion of th®furcated sentence shall

to the person. beat least 5 years for violations of s. 94800948.075 and 3 years

(f) A hearing on a petition requesting termination of ||fet|mg)r VIOlathnS of s. 94812 Otherwise the penalties for the crime
supervisionmay not be conducted until the person filing the-pet®PPly; subject to any applicable penalty enhancement.
tion has been examined and a report of the examination has bee(®2) If a person is convicted of a violation of s. 948.05, 948.075,
filed as provided under pae). At the hearing, the court shall takeor 948.12, the court may impose a sentence that is less than the
evidenceit considers relevant to determining whether lifetimeentencerequired under sub. (1), or may place the person
supervisiorshould be continued becauke person who filed the probation,only if the court finds that the best interesitthe com
petitionis adanger to the public. The person who filed the petitighunity will be served and the public will not be harmed and if the
andthe district attorney who received the petition under (@dr courtplaces its reasons on the record.
may offer evidence relevant to tliesue of the persantangerous (3) This sectiondoes not apply if the fefnder was under 18
nessand the continued need for lifetime supervision. yearsof age when the violation occurred.

(9) The court may grant a petition requesting termination ofHistory: 2005 a. 433.
lifetime supervision if it determines after a hearing under (far

thatlifetime supervision is no longer necessary to proteqpthe 939618 Mandatory minimum sentence for repeat seri -
lic. ous sex crimes. (1) In thissection, “serious sex crime” means

a violation of s. 940.225 (1) or (2).

(h) If a petitionrequesting termination of lifetime supervision . h .
is denied after a hearing under pd), the person magot file a (2) (a) Except as provided in pgb), if a persorhas one or

subsequenpetition requesting termination of lifetime supervisiof10'€ Prior convictions for aerious sex crime and subsequently
until at least 3 years have elapsince the most recent petitionCOMMIts & serious sex crime, the court siafose a bifurcated
wasdenied. sentenceinder s. 973.01. The term of confinement in prison por

(i) If the court grants a petition requesti ination of life tion of a bifurcated sentendmposed under this subsection may

. 7 - : . no{be less than 3 years and 6 months otluérwise the penalties
time supervision and the person is registered with the departmpd? the crime applysubject to any applicable penalty enhance
unders. 301.45, the court may also order that the person is 10 Igf ¢ “The court may not place the defendant on probation.
gerrequweq to comply with the reporting requirements under s. (b) If a person has one or more prior convictions for a violation
301.45. This paragrapldoes not apply to a person who must-con p p

tinueto comply with the reportingequirements for life under s. Of S: 940225 (1) or for a comparable crime urfderal law or
301.45(5) (b) or for as long as he or she is in this state undefN® AW of anystateand subsequently is convicted of a violation
301.45(5m) (b). of s. 940.225 (1), the maximum term of imprisonment for the

violation of s. 940.225 (1) is life imprisonment without the possi
(7) PENALTY FOR VIOLATION OF A CONDITION OF LIFETIME bility of parole or extended supervision.

SUPERVISION. (&) No persoplaced on lifetime supervision under pisiory: 1993 a. 97, 227; 1997 a. 326; 2001 a. 109; 2005 a. 271; 2005 a. 433 s.

this section may knowingly violate condition or regulation of 16; Stats. 2005 s. 939.618.

lifetime supervision establishdxy the court or by the department.

(b) 1. Except as provided in sut®, whoever violates paia) 939619 Mandatory minimum sentence for repeat seri -
is guilty of a Clas#é\ misdemeanor ous violent crimes. (1) In this section, “serious violent crime”

2. Whoever violates paa) is guilty of a Class | felony if the meansa violation of s. 940.03 or 9_40'05‘ . i
sameconduct that violates pa@a) also constitutes a crime thatis (2) If @ person has one or mgmeor convictions for a serious
afelony. violent crime or a crime punishable by life imprisonment and sub

History: 1997 a. 275; 1999 a. 3, 89; 2001 a. 109; 2005 a. 277; 2007 a. 20 s. g¥8flUeNtlycommits aserious violent crime, the court shall impose
(6) (a); 2007 a. 16. abifurcated sentence under s. 973.01. The term of confinement
in prison portion of a bifurcated sentence imposed under this sub

939.616 Mandatory minimum sentence for child sex sectionmay not be less than 3 yearsd 6 months, but otherwise

offenses. (1g) If a person is convicted of a violation of s.thepenaltiesor the crime applysubject to any applicable penalty
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enhancementThe court may not place the defendant on proba 2. The actohas been convicted of a serious child séansfe
tion. on at least one occasion at any time precedingie of violation
History: 1993 a. 97; 2001 a. 109; 2005 a. 433 s. 17; Stats. 2005 s. 939.619.0f the serious child sex fefise for which he or she presently is
being sentenced under ch. 973, which conviction remains of
939.62 Increased penalty for habitual criminality . recordand unreversed.
(1) If the actor is a repeaf@s thaterm is defined in sub. (2), and  (ym) For purposes of countingeanviction under pab), it
the present conviction is for any crinfer which imprisonment is jymaterial that the sentence for theevious conviction was

may be imposed, except for an escape under s. 946.42 or a fai r}fﬁ/ed,withheld or suspended, or that the actor wasdoned,

to report under s. 946.425, the maximum term of imprisoNMeiijessthe pardon was granted on the ground of innocence.
prescribedoy law for that crime may be increased as follows: (c) If the actor is a persistent repeattite term of imprison

bei(gc):r':arggé(lgunrgtt%?rgigrgﬁr?ogr;rim of one year or less M3¥entfor the felony for which the persistent repeater presently is
, 1an 2y : being sentenced under ch. 973 is life imprisonment without the
(b) A maximum term of imprisonment of more than one Ye@ossibility of parole or extended supervision.
butnot more than 19ears may be increased by not more than 2 (d) If a priorconviction is being considered as being covered
yearstn;]the 4pr|or CO.?\{;]C“O”.S were f.o[.mlsdemfeanofrsland by n%derpat (@) Im. b. or 2m. d. as comparable to a felony specified
morethan 4 years if the prior conviction was for a felony S T Y >
; L underpar (a) 1m. a. or 2m. a., am., b., or c., the conviction may
(c) A maximum termof |mpr|ionment of r_rfmr:e than 10 years,e counted as a prior conviction under.pé) only if the court
may t]ze |nc.reaelsed by not mgrgt an 2 yehars |6t e prlc.)fr ﬁonv'?t'c’(ﬁ\?{erminesbeyond a reasonable doubt, that the violation relating
werefor misdemeanors and by nobre than 6 years If the prior i, that conviction would constitute a felony specified under par

convictionwas for a felony _ (a)1m. a. or 2m. a., am., b., or c. if committed by an adult in this
(2) Theactor is a repeatertifie actor was convicted of a felonystate.

duringthe 5-year period immediately preceding ¢benmission (3) In this section “felony’and “misdemeanor” have the fol
of the crime for whiclthe actor presently is being sentenced, %ng meanings:
if the actomwas convicted of a misdemeanor on 3 separate occa . . N
sionsduring that same period, which convictions remain of record (&) In case of crimes committed in this state, the terms do not
andunreversed. It is immaterial that sentence was stayed, wi ludemotor vehicle denses under ch841 to 349 and ténses
held or suspended, or that the actor was pardoned, unless such!}pdledthrough proceedings in the court assigned to exercise
donwas granted on the groundiahocence. In computing thel risdictionunderchs. 48 and 938, but otherwise have the mean
precedings—year period, time which the actor spent in actual coffgs designated in s. 939.60.
finementserving a criminal sentence shall be excluded. (b) In case of crimes committed in other jurisdictiotise
(2m) (a) In this subsection: termsdo not include those crimes which are equivalent to motor
1m. “Serious child sex 68nse” means any of the following: YENicle offenses under chS41 to 349 or to &énses handled
a. A violation of s. 948.02, 948.025, 948.0848.051, throughproceedingén the court assigned to exercise jurisdiction

948.055.048.06, 948.07. 948.08, 948.085, or 948.095 or 948.3ﬁdemhs' 48 and 938. Otherwise, felony means a crime which

- e : ; derthe laws of that jurisdiction carries a prescribed maximum
or, if the victim was a minor and tr@nvicted person was not thepe ity of imprisonment in a prison or penitentiary for qrear
victim's par.ent, a V|olat|.on of s. 940.31. or more. Misdemeanor means a crime which does not carry a pre

b. A crime at any time under federal law or the law of anycripedmaximum penalty sfitient to constitute it a felony and
otherstate arprior to July 16, 1998, under the law of this state thg{cjudescrimes punishable only by a fine.

is comparable to a crime specified in subd. 1m. a. History: 1977 c. 449; 1980 a. 85; 1993 a. 289, 483, 486; 199F, &l48; 1997
2m. “Serious fe|ony" means any Of the fo”owing: a.219, 283, 295, 326; 1999 a. 32, 888; 2001 a. 109; 2005 a. 14, 277; 200716. 1
. Cross—reference: For procedure, see s. 973.12.
a. Any felony u,nder S. 961.41 (1), (lm) or (1x) thatis a Classlmposition of a 3-year sentence as a repeater mescruel and unusual even
A, B, or C felony orif the felony wasommitted before February thoughthe conviction involved the stealing of 2 boxes of camdijch carried a maxi

1, 2003, that i©r was punishab|e by a maximum prison term dfumsentence of 6 months. Hansoistate, 48 \I. 2d203, 179 N.\A2d 909 (1970).

A repeater chge must be withheld from the jusyknowledge since it is relevant
30years or more. only to sentencing. Mulkovich Btate, 73 \l&. 2d 464, 243 N.vZd 198 (1976).
am. A crime under s. 961.65. This section authorizes penalty enhancement only when the maximdenlying

tences imposed. The enhancement portion of a sub—maximum serigence
or (fr) Alg)é;eé?ag)é u2d32-§39548)0?b§13; %Cg)gigsggt:t.étss. 93?52%45-]8-@ tzeac%ssgrz ggl%us)e of sentencing discretign. Statawis, 19 Ws. 2d 612, 350

) - S. . ) “ . > 1984).
1999 stats., or s. 940.01, 940.02, 940.03, 940.05, 940.09 (1c)n sub. (2), “convicted of a misdemeanor on 3 separate occasions” requires 3 sepa
940.16, 940.19 (5),940.195 (5), 940.21, 940.225 (1) or (z)gatemisdemeanors, not 3 separate court appearances. .S$iftteock, 119 Ws. 2d
940.305,940.31, 941.327 (2) (b) 4., 943.0843.10 (2), 943.23 64’SOSL?FINSI\;\(IIii;iZC(;%??éUHIy plea or verdict idisignt to trigger theoperation
(19),943.32 (2), 946.43 (1m), 948.02 (1) or (2), 948.025, 948.Q@is section; completion of sentencing is not a prerequisiee vWimmer, 152
(2) (a) or (c), 948.05, 948.06, 948.07, 948.075, 948.08, 948.088s. 2d 654, 449 N.\2d 621 (Ct. App. 1989).
or 948.30 (2) Felony convictions entered following a waiver from juvenile court are a proper

s . basisfor a repeater allegation. Statekastney 156 Ws. 2d 371457 N.w2d 331
c. The solicitation, conspiracy or attempt, unde®39.30, (ct. App. 199’)0), 9

939.310r 939.32, to commit a Class A felony Sub.(1) is applicable when concurrent maximum sentences are imposed fer multi

d. A crime at any time under federal law or the law of ar&e7°|\'[ev'3,_5§§'30c7°'(‘é‘f_°xg‘g? fggtl‘*)f‘ces are not required. Sateis; 165 Ws. 2d78,

Othe'_'State qrprior toApr_iI 28, 199_41 Under _the law of this state For offenses under ch. 161 [now ch. 961], the court may apply s. 961.48 or 939.62,
that is comparabl® a crime specified in this subd. 2m. a., amhutnot both. State.\Ray 166 Ws. 2d 855, 481 N.ViZd 288 (Ct. App. 1992).
b.,orc. Eachconviction for a misdemeanor constitute%separate occasion” for purposes

b) Th tor i istent ter if f the foll . of sub. (2). State.\Hopkins, 168 W. 2d 802, 484 N.VEZd 549 (1992).
( ) € actor Is a persistent repeater It one o € T0llOWINGEhancemenof a sentence under this section does not violate diedypardy

applies: Statev. James, 169 W. 2d 490, 485 N.\V2Zd 436 (Ct. App. 1992).

1. The actor has been convicted of a serious fe|0ny on 2 orhissection does not grant a trial court authority to increase a punitive sanction for
moreseparate occasions at any time preceth'agserious felony ggg%e)r.nptof court. State. Carpenterl79 Ws. 2d 838, 508 N.VZd 69 (Ct. App.
fOl’_Wthh h_e or she Pre_SGHUY is being sentengeder ch. 973,  The state is chayed with proving a prior conviction and that it lies within the
which convictions remain of record and unreversed ahthe 2 5-yeawindow of sub. (2). State Goldstein, 182 V. 2d 251, 513.W.2d 631 (Ct.
or more previous convictions, at least one conviction Occurré%.gluaﬁ;lzlea withouta specific admission to repeater allegations is néiterft
beforethe date of V|0|at|on of deast One of the other felonies fOrto establish the facts necessary to impose the repeater penalty enBtatearZim-
which the actor was previously convicted. mermann]185 Ws. 2d 549, 518 N.VZd 303 (Ct. App. 1994).
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Whena defendant does not admit to habitual criminalitg state must prove the havepreceded the violation date for the currensatnsin ofense. State.\Long,
allegedrepeater status beyond a reasonable doubt. Sfakerault,187 Wis. 2d  2009WI 36, 317 Wk. 2d 92, 765 N.\2d 557, 07-2307.
125,522 N.W2d 264 (Ct. App. 1994).

A commitment under the Sex Crimes La. 975, is not a sentence under sub. (2 i i
Statev. Kruzycki, 192 Ws. 2d 509, 531 N 425 (Ct. App. 1995). (939.621 Increased penalty for certain domestic abuse

Sub. (2m) (b) izonstitutional. It does not violate the guaranty against cruel a&ﬁe_“se?- If a person commits aact OT domestic abuse,_ as
unusual punishment, the principal of separatibpowers, or the guaranty of equal definedin s. 968.075 (1) (a) and the acnstitutes the commission
grsotggggn- State vLindsey 203 Ws. 2d 423, 554 N.Vid 215 (Ct. App. 1996), of a crime, the maximum term of imprisonment for that crime may

A conviction for purposef sub. (2) occurs when the judgment of convictionbe I.ncreased by not.more t.han 2 year.s if the crime is committed
unders. 972.13 is entered, not the date that guilt is found. Mikstare, 212 . duringthe 72 hours immediately following an arrest for a demes
2d 859, 569 N.\i2d 765 (Ct. App. 1997), 96-2703. tic abuse incident, as set forth in s. 968.075 (5). The 72—hour

Section973.13 commands that all sentences in excess of that authorized by lay & H i ;4
declaredvoid, including the repeater portion of a sentence. Prior postconvicti\g)ng‘?’lOdappIIeS whether or not there has been a waiver bydhm

motionsthat failed to challenge the validity of the sentence do not bar seeking rekiéiders. 968.075 (5) (c). The victim Of_th_e domestic abUSQ crime
from faulty repeater sentences. StatElowers, 221 \lé. 2d 20, 586 N.\vzd 175 (Ct.  doesnot have to be the same as the victim of the domestic abuse

App. 1998), 97-3682. o . ! !
Sub.(2m) (b) does not violate constitutional equal protection requiremgtdse mCId.entthat resulted in tharrest. T.he penalty increase under this
v. Block, 222 W. 2d 586, 587 N.\Zd 914 (Ct. App. 1998), 97-3265. sectionchanges the status of a misdemeanor to a felony

Whenthe statehaged the defendant as a repeater under subs. (1) (c) and (2), theHistory: 1987 a. 346; 1995 a. 304.
chargedhe defendant as a repeater under sub. (2m) infdvenation, it abandoned ~ Whentwo penalty enhancers are applicable to the same crime, the length of the sec
the earlier chages and could not resurrect them when the lattegelaoved to be ond penalty enhancer is based on the maximum term for theebaseas extended
invalid. State vThoms, 228 \i¢. 2d 868, 599 N.VEd 84 (Ct. App. 1999), 98-3260. by the first penalty enhanceBtate vQuiroz, 2002 WI App 52, 251 i/ 2d 245, 641
Confinementime spent on various parole holds qualifies as actual confinemeNtW.2d 715, 01-1549.
servinga criminal sentence thereby extending the 5-year period under sub. (2). State
v. Price, 231 Wé. 2d 229, 604 N.VZd 898 (Ct. App. 1999), 99-0746. P
Jailtime served as a condition of probation is time spent in confinement under s%§.9'63 Pen_altles’ i use Of_a dangerOL_Js we_apon. (l) If a_
(2) and is excluded from calculating the statutéhe period. State Crider 2000 personcommits a crime while possessing, using or threatening to
WI App 84, 234 is. 2d 195, 610 N.vid 198, 99-158. usea dangerous weapon, the maximum term of imprisonment pre

Becauses. 941.29 (2m), the secondesfse felon in possession of a firearm statute

definesan additional element to the crime in s. 941.29 (2), felon in possession (ﬁ%”bedby law for that crime may be increased as follows:

firearm, it creates a separatdafse, and not a penalty enhaneeidwill support the (a) The maximum term of imprisonment for a misdemeanor
ah\;;\}!ggtlztzrgfgtgl_szsgfélf)n. State Gibson, 2000 WI App 20238 Ws. 2d 547, 618 may be increased by not more than 6 months.

A circuit court may not determine the validity of a prior conviction during an (b) If the maximum term of imprisonment for a felony is more

enhancedsentencing proceeding predicated on the prior conviction unless i}ﬁanS years or is a life term, the maximum term of imprisonment

offenderalleges that a violation of the right to a lawyer occurred in the prior conv .
tion. The ofender may use whatever means are available to challenge the other &6 the felony may be increased by not more than 5 years.

viction in another forum, and if successful, seek to reopen the enhanced sentence. 1 ; 1 ;

Statev. Hahn, 2000 W1 18, 238 Ws. 2d 889, 618 N.vzd 5928’ 090554, qc) If the maximum term of imprisonment for a felony is more
Whentwo penalty enhancers are applicable to the same crime, the length of the 88N 2 years, but not morthan 5 years, the maximum term of

ond penalty enhancer is based on the maximum term for thechimmeas extended imprisonmentfor the felony may be increased bgt more than

by the first penalty enhanceBtate vQuiroz, 2002 WI App 52, 251 ié/ 2d 245, 641 4 years

N.W.2d 715, 01-1549. : ) o )
For purposes of applying this section, the definition of “crime” in s. 939. 1¢bas (d) The maximum term of imprisonment for a felony not speci

ductwhich is prohibited by state law and punishable by fine or imprisonment or bofad i i

is applicable to statutes outside of chs. 939 to 948 and 951. SEatewwn, 2002 WI Wed In pat (b) or (C) may be mcreased b_m m_ore tha_n 3 years.

App 105, 254 \is. 2d 868, 648 N.VEZd 496, 01-0230. (2) Theincreased penalty provided in this section does not

An uncertified copy of a prior judgment of conviction may be used to prove-a cpply if possessingusing or threatening to use a dangerous

victed defendans status as a habitual crimindlhe rules of evidence do not apply . . :
to documents déred during a circuit cous’presentence determination of whetheMV€APONIS an essential element of the crime gealr

aqualifying prior conviction exists. The state tias burden of proof and musterf (3) This section applies onlyo crimes specified under chs.
proof beyond a reasonable doubt of the conviction. St&awnders, 2002 WI 107, 93910 951 and 961
255Wis. 2d 589, 649 N.\ViZd 263, 01-0271. 7 .

A defendang admission that an out-of-state crime is a serious felony does notlistory: 1979 c. 14; 1981 c. 212; 1987 a. 332 s. 64; 1995 a. 448; 2001 a. 109.
relievea court of its obligation to make an independent determinatighat issue. Thefact that the maximum term for a misdemeanor may exored/ear under
Thetrial courts failure to make that finding did not prevent the appellate court frosub.(1) (a) 1. does not upgrade the crime to felony status. Staenter 121 Ws.
makingit. State vCollins, 2002 WI App 177, 256 M/ 2d 697649 N.w2d 325, 2d 118, 357 N.W2d 555 (1984).

01-2185. o Possessiorncompasses both actual and constructive possessoprolie a
Sub.(2m) is constitutional State vRadke, 2003 WI 7, 259/ 2d 13, 657 N.V2d  violation of this section, the state must prove that the defendant possessed the weapon
66,01-1879. to facilitate thepredicate dense. State.\Peete, 185 W. 2d 255, 517 N.VEd 149

A defendant convicted of a second or subsequent OWI is subject to the penalgp4). See also State Moward, 21 Wis. 2d 269, 564 N.\Zd 753 (1997), 95-0770.
enhancementgrovided for in both ss. 346.65 (2) and 939.62, if the application of An automobile may constitute a dangerous weapon under s. 939.22 (10).. State v
eachenhancer is based on a separate and distinct prior conviction or convictiggigwell, 200 Ws. 2d 200, 546 N.VZd 507 (Ct. App. 1996).

Statev. Delaney2003 WI 9, 259 Wé. 2d 77, 658 N.\i2d 416, 01-1051. ) UnderPeetethere is sdfcient evidence of possession if the evidence allows-a rea

A defendant convicted ofsecond or subsequent controlled substarfeasg is  sonaplgury to find beyond a reasonable doubt that the defendant possessed-a danger
subject to the penalty enhancements provided for in bo889s62and 961.48 (2) oysweapon in order to use it or threaten to use it, even if the defendant did not use
if the application of each enhancer is based on a separate and distinct prior convigigiteaten to use it in the commission of the crime. Sta&age, 2000 WI App 267,
or convictions. State.Waxey 2003 WI App 94264 Ws. 2d 878, 663 N.VEd 81L,  240Wis. 2d 276, 622 N.VEd 285, 99-2015.

02-1171. . . ) Whentwo penalty enhancers are applicable to the same crime, the length of the sec

In determining whether a priorfehse was a serious child sefesfse under sub. ondpenalty enhancer is based on the maximum term for thechiageas extended
(2m), a court may apply an elements only test but may also conduct a comparggi¢he first penalty enhanceState vQuiroz, 2002 WI App 52, 251 M/ 2d 245, 641
analysisby considering whether the defendardonduct under the statute governingn w.2d 715, 01-1549.
the prior conviction would constitute a felony under the current statute. State v
Wield, 2003 WI App 179, 266 W. 2d 872, 668 N.VZd 823, 02-2242. . . . .

For purposes of computation of the 5-year period under sub. (2), time spent in@®9.632 Penalties; violent crime in a school zone.
leastrestrictive phase of thatensive sanctions program is time spent in actual corg]_) In this section:
finementserving a criminasentence that is excluded. The intensive sanctiors pr “ » . . .
gramoperates as a correctional institution, is deemed a confinement classification (8) “School” means a public school, parochial or private
andis more restrictive than ordinary probation or parole supervision or extendgdhool,or tribal school, as defined in sL58.001 (15m), that pro

Superyision. State vPfeil, 2007 WIApp 241, 306 Wé. 2d 237, 742 N 573, yiides an educational program for one or more grades between

A trial court judge, rather than a juiy allowedto determine the applicability of gradesl and 12 andhat is commonly known as an elementary
adefendans prior conviction for sentence enhancement purposes when the negshool,middle schooljunior high school, senior high school, or
saryinformation concerning the prior conviction can be readily determined from ?ﬂgh school
existingjudicial record. State \aCount, 2008 WI 59, 310 i/ 2d 85, 750 N.v2d .

780,06-0672. (b) “School bus” has the meaning given in s. 340.01 (56).
Evidenceof repeater status may be submitted any time followirgury verdict « f ” A

up until the actual sentencing. Stat&ashney2008 WI App 164, 314 W 2d 623, () _SChOOl premises’ means any school building, grounds,

761N.W.2d 672, 07-2687. recreationarea or athletic field or any other property ownestd

Theapplication of the persistent repeater statetgiires a particular sequence of oy operated for school administration.
convictions:1) the conviction date for the firstftehse must have preceded thaa-

tion date for the secondfehse, and 2) the conviction ddde the second &énse must (d) “School zone” means any of the following:
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1. On the premises of a school. is $10,000 and the revised maximum term of imprisonment is 2
2. Within 1,000 feet from the premises of a school. years.

3. On a school bus or public transportation transporting stu (€) If the crime committed under sub. (1) is a feldhg maxi
dentsto and from a publior private school or to and from a tribalmumfine prescribed biaw for the crime may be increased by not
school,as defined in s.16.001 (15m). morethan $5,000 and the maximum term of imprisonment pre

3m. At school bus stops where students are waiting forggrlbedby law for the crime may be increased by not more than

Y/

schoolbus or are being dropped bf a school bus. ears. _ _ _
(e) “Violent crime” means any of the following: (3) Thissection provides for the enhancemefithe penalties

1. Any felony under s. 940.01, 940.02, 940.8@0.05, applicablefor the underlying crimeThe court shall direct that the

940.09(1c), 940.19 (2), (4) ), 940.21, 940.225 (1). (2) or (3) 'm?sru%f. f(al(;t. find a special verdict as to all of the issues specified

'in
32258?2)949%30253 ?fg?)g 23 3924 %509 4%43'22(11’) gf3(2(;29 4%482%6 (4) This section does not apply to any crime if proof of race,
948:03(2)‘(a) o.r ©) 948.05 948.651 948.055 948@316.68 religion, color, disability, sexual orientat.ionmationgl origin or
948.085,0r 948.30 (2) or under s. 940.302 (2) if 5. 940.302 (2) (@Cestnyor proofof any persors perception or belief regarding

1.b. applies another’s race, religion, colgrdisability sexual orientation,
. e . nationalorigin or ancestry is required for a conviction for that
2. The solicitation, conspiracy or attempt, unde®39.30, crime.
939.310r 939.32, to commit a Classfelony. History: 1987 a. 348; 1991 a. 291; 2001 a. 109.

3. Any misdemeanor under s. 940.19 (1), 940.225 (3m)Whentwo penalty enhancers are applicable to the same crime, the length of the sec

ndpenalty enhancer is based on the maximum term for thecheeeas extended
940'32(2)’ 940.42, 940.44, 941.20 (l)’ 941.23, 941.288,.24 by tr?e first{oenalty enhanceSBtate vQuiroz, 2002 WI App 52, 251 ¥/ 2d 245, 641

or 941.38 (3). N.W.2d 715, 01-1549.
(2) If a personcommits a violent crime in a school zone, the The “hate crimes” laws. 939.645, does not unconstitutionafifringe upon free

: -omn et h.State vMitchell, 508 U.S. 476, 124 L. Ed. 2d 436 (1993); 178.\ad 597,
maximumterm of imprisonment is increased as follows: 204N.W.2d 610 (1993). (1993)

(a) If the violent crime is a felonythe maximum term of  HateCrimes: New Limits on the Scope of the 1st Amendment. ReBfeMLR

; ; ia i 415 (1993).
imprisonments increased by S years. Putto the Proof: Evidentiary Considerations ims@bnsin Hate Crime Prosecu

(b) If the violent crime is a misdemeantre maximum term tions. Read. 89 MLR 453 (2005).

f imprisonment is incr mondmsl the pl f impe Talking about Hate Speech: A Rhetorical Analysis of American and Canadian
gnmepntissotheecéusnty?a?lased by 3 mo the place o PHS Regulationof Hate Speech. Moran. 1994 WLR 1425.

. . Hate Crimes. Kassel. i/ Law Oct. 1992.
(3) (a) In addition to any other penalties that may apply to the
crimeunder sub. (2), theourt may require the person to complete

100 hours of community service work for a public agency or a SUBCHAPTERV
nonprofitcharitable oganization. The court shahsure that the
defendants provided a written statement of the terms of the-com RIGHTS OF THE PROSECUTION

munity service order Any oiganizationor agency acting in good

faith to whicha defendant is assigned under an order under this ] .

paragraphhas immunity from any civil liability in excess of 939.65 Prosecution under more than one section per -

$25,000for acts or omissions by or impacting on the defendarffiitted. Exceptas provided in s. 948.025 (3), if an act forms the
(b) The court shall not impose the requiremearder par(a) basisfor a crime punishable under more than one statutory-provi

if the court determines that the person would pose a threat-to p%ﬁn,prosecutlon may proceed under any or all such provisions.

: ; : : istory: 1993 a. 227.
lic safety while completing the requirement. Due process does not require that a person know with certainty which crime,

(4) This section provides for the enhancemefthe penalties amongseveral, the person is committirag,least until the prosecution exercises its
applicablefor the underlying crimeThe court shall direct that the 6haging discretion. Harris.\State, 78 6. 2d 357, 254 N.vizd 291 (1977).

ier of fact fi ial i Il of the i ifi - . . .
itrr]lesruck)). (azgt ind a special verdict as to all of the issues speci '5%9.66 Conviction of included crime permitted. Upon

History: 1995 a. 22; 2001 a. 109; 2005 a. 277; 20016, 127; 2009 a. 180, 302. Prosecutiorfor a crime, the actor may be convicted of either the

The violent crime in a school zone penalty enhanceroisunconstitutional as crime chaged or an included crime, but not both. An included
appliedto the defendant. The legislature seeks to deter violent ngareschools in i ing:
aneffort to create a safety zone around schools. The 1,000—foot perigreeteason crimemay pe any _Of the foIIowmg i . i
abledistance to try to accomplish this legislative goal. Sta@uintana, 200WI (1) A crime which does not require proof of diagt in addi

App 29, 299 Vis. 2d 234, 729 N.\id 776, 06-0499. tion to those which must be proved for the crime gbdr

939.645 Penalty: crimes committed against  certain (2) A crimewhich is a less serious type of criminal homicide

people or property . (1) If a person does all of tHellowing, thanthe one chaed.

; ; ; ; ; ; (2m) A crime which is a lesserious or equally serious type
tsr:JebF.)(le;?ltles for the underlying crime are increaag@rovided in of battery than the one clagx.

(2p) A crime which is a less serioos equally serious type of

(&) Commits a crime under chs. 939 to 948. e
(b) Intentionally selects the person against whom the crin\1/|eOlatlon under s. 948.02 than the one et

underpat (a) is committed or selects the property that is damagg (2r) A crime which is a less serious type of violation ureler
or otherwise décted by the crime under péa)in whole or in part 943-23than the one chged. _
becauseof the actois belief or perception regarding the race, (3) A crime which is the same as the crime gherexcept that
religion, color, disability sexual orientationnational origin or it requiresrecklessness or negligence while the crime gear
ancestryof that person or the owner or occupant of that properfgquiresa criminal intent.
whetheror not the actds belief or perception was correct. (4) An attempt in violatiorof s. 939.32 to commit the crime
(2) (a) If the crime committed under sub. (&)ordinarily a charged.
misdemeanoother than a Class A misdemeartbe revised max (4m) A crime of failure to timely pay child support under s.
imum fine is $10,000 and the revised maximum term of impriso848.22(3) whenthe crime chayed is failure to pay child support
mentis one year in the county jail. for more than 120 days under s. 948.22 (2).
(b) If the crime committed under sub. (1) is ordinarily a Class (5) Thecrime of attempted battery when the crime gkdis
A misdemeanoithe penaltyincrease under this section changesexual assault, sexual assault of a child, robpemayhemor
the status of the crime to a feloayd the revised maximum fine aggravatedattery or an attempt to commit any of them.
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(6) A crime specified in s. 940.282) (b) 4. or 5. when the  Thereis no rule that when a more specific crime could have beegethahe

. ; prs : defendantosesthe right to a lesser—included instruction on a more genédesisaf.
crime chaged is specified in s. 940.19 @)(6), 940.225 (1), (2) Thatretail theft, which was not a lesser-includefi$e ofarmed robberycould

or (3) or 940.30. havebeen chayed did not prevent thgiving of an instruction on theft as a lesser
(6c) A crime that is a less serious type of violation under includedoffense of armed robbengtate vJones, 228 W. 2d 593, 598 N.\Ed 259
t. App. 1999), 98-1681.
940.285than the one chged. A lesser included éénse must be both lesser and included. Aensk with a
. . . . . eaviempenaltycannot be regarded as a lesstare than one with a lighter penalty
(6e) A crime that is a less serious type of violation under &aac Smits, 2001 WI App 45, 241 ¥/ 2d 374, 626 N.\Zd 42, 00~158.
940.295than the one chged. When a jury returned a verdict finding the defendant guilty of both a geeeder
. iee . . a lesser included fefnse, although it had been instructed theduld only find one
(7) The crime specified in s. 94Q11(2) when the Crime o he otherit was not erfor for the court to enter judgment on the gredéesefafter
chargeds specified in s. 94011(1). polling the jury to confirm the result. StateMughes, 2001 WI App 239, 248isV

History: 1985 a. 29, 144, 306, 332; 1987 a. 332 s. 64; 1987 a. 349, 403; 1084133 635 NMIBd 661, 003176, See also StatGox, 2007 W1 App 38, 300 1&/
31s. 2909b; 1989 & 250; 1991 a. 205; 1993 a. 441, 445, 491; 2005 a. 430. Ssgérgg)r'g.s\ggﬂtﬁ)izs’ %?;Oée%r?a.cking that occurred on one day and operating the
To submit a lesser includedfefise, there must be some reasonable ground in theyecar without the ownes consent on the next did not violate sub. (2r) or the con

evidencefor conviction on the lesser and acquittal ongheater A lesser dense gy ionalprotection against double jeopardState vMcKinnie, 2002 Wi App 82,
is pﬁrmrl]ssmlg vvfhethetﬁwtd_encet reqw_resdtfhe Jtlrj:‘y Ito find a c(ijlst;r)]ut_ed fact_ualt?_leénth 2Wis. 2d 172, 642 N.\Zd 617, 01-2764.
in thechaged ofense that is not required for the lesser and the jury might find the 5, (2m) only applies to battery under s. 940.19 and not to battery by a prisoner
disputedfact either way State vMelvin, 49 Ws. 2d 246, 181 N.VZd 490 (1970). undersF 94)0.20¥ Cpileging both Wgs not multiplicitouand not a double)z/je)gpa{)rdy
Attemptedbattery can only be an included crime as to the speciéos#disted.  violation. State vDavison, 2003 W1 89, 263 i/ 2d 145, 666 N.VZd 1, 01-0826.
Statev. Melvin, 49 Ws. 2d 246, 181 N.VZd 490 (1970). Section948.40 (1) and (4) (a), contributing to the delinquency of a child with death
A chage of possession of a pistol by a minor is not an included crime ingechags a consequence, is not a “type of criminal homicide” included under suthp(®).
of attempted first-degree murder becausgeciudes the element of minority that the videsa more serious punishment when “death is a consequence” of its violation. In
greatercrime does not. State Melvin, 49 Ws. 2d 246, 181 N.ViZd 490 (1970). contrast,the homicide statutes ich. 940 taget those who “cause the death” of
Disorderlyconduct is not a lesser includedeaise of criminal damage to property a00ther. State v Patterson, 2010 W1 130, ___isv2d __, __ Nved_,
Statev. Chacon, 50 . 2d 73, 183 N.\2d 84 (1971). Ogh_/ltgllt?pﬁe Punishment in \igconsin and thvolskeDecision: Is IiDesirable to Per
While attempted aggravated battery@t an included crime of aggravated battery . L L ] : y
undersub. (1), it is under sub. (4). The reduced@haoesot put the defendant in mit Two Hommde Convictions for Causing a Single Death? 1990 WLR 553.
doublejeopardy Dunn v State, 55 Wé. 2d 192, 197 N.VEd 749 (1972). OTE: See also notes to Art. |, sec. 8, Double Jeopardy
Undersub. (1), the emphasis is on the proof, not the pleading, and the “stricken
word test” stated ifcastway vState 189 Ws. 56, isnot incorporated in the statute.
Martin v. State, 57 Wé. 2d 499, 204 N.VZd 499 (1973). SUBCHAPTERVI
Section947.015, bomb scares, is rat included crime in s. 941.30, recklessly
endangeringafety State vVan Ark, 62 Ws. 2d 155, 215 N.\Ed 41 (1974).
Whenthe evidence overwhelmingly showed that a shooting was intentional, fail RIGHTS OF THE ACCUSED
ureto include negligent homicide under ss. 940.06 ¥4@I08 as a lesser included
offenseswas not error Hayzes vState, 64 \i¢. 2d 189, 218 N.VEd 717 (1974). i .
In order to justify the submission of an instruction on a lesser degree of homic39.70 Presumption of innocence and burden of
thanthat with which the defendant is cbed, therenust be a reasonable basis in theproof. No provisionof chs. 939 to 951 shall be construed as

evidencefor acquittalon the greater chge and for conviction on the lesser gear i ot ; ; ;

Harrisv. State, 68 V6. 2d 436, 228 NAZd 645 (1975). changingthe existing law withrespect to presumption of inno
For one crime to be included in anothiémust be utterly impossible to commit Cenceor burden of proof.

thegreater crime without committing the less®andolph vState, 83\is. 2d 630, History: 1979 c. 89; 1987 a. 332 s. 64.

266 N.W.2d 334 (1978).

Thetest under sub. (1) concerns legal, statutorily defined elements of the cri®89.71 Limitation on the number of convictions. If an

notpeculiar facts of case. Staté/rhasselt, 83 W. 2d 647, 266 NVid 342 (1978). 404 forms the basis for a crime punishable under more than one
Thetrial court erred in denying the defendaméquest for the submission of a-ver

dict of endangering safety by conduct regardless of life as a lesser incléelestof Statutoryprovision of this state or under a statutory provision of
of attempted murderHawthorne vState, 99 . 2d 673, 299 N.\VEd 866 (1981). this state and the laws of another jurisdiction, a conviction or

Without clear legislativentent to the contrapymultiple punishment may not be acquittalon the meritainder one provision bars a subsequent pro

imposedfor felony—-murdeiand the underlying felonyState vGordon, 11 Wis. 2d ; iai o i
133,330 N.W2d 564 (1983) secutionunderthe other provision unless each provision requires

Whena defendant chged with 2nd—degree murder denied firing the fatal shot, QrOQf of a fact for ‘POHV_'CUOH WhICh the other does not require.
manslaughteinstruction was properly denied. StatSarabia, 18 Ws. 2d 655, 348 Misdemeanobattery is an included crime of felony batteyt they are not the
N.W.2d 527 (1984). sameoffense. Acquittal on felony battery chgas does nqgirevent subsequent pro

Underthe “elements only” test, fenseshat require proof of nonconsent are not?fggg)og;%g%demeanor batteijtate vVassos, 218 W. 2d 330, 579 N.Wd 35

lesserincluded ofenses of denses for which proodf nonconsent is not required. This section doesot bar a subse . i
p p quent prosecution for &@nsk arising from the
Statev. Rlchards, 1,23 \g. 2d 1, 365 N,'Wed 7 (1985). sameacts that could not have been dgeat at the time of the first prosecution and thus
Whenpolice confiscated a lge quantity of drugs from @mpty home and the next did not bar prosecuting a defendant for 1st-degree intentional homicide for the same
day searched the defendant upon his return home, confiseasimall quantity of the - actwhich led to battery convictions when the victim died after having been in a coma
samedrugs, the defendasttonviction for a lesser-included@fise of possession for 4 years. State WicKee, 2002 WI App 148, 256 ¥/ 2d 547, 648 N.VEd 34,
anda greater dénse of possession with intentdeliver did not violate double jeop 01-1966.
ardy. State vStevens, 123 W. 2d 303, 367 N.\iZd 788 (1985). Underthis section, a subsequent prosecution is not prohibited if each provision
Recklessuse of weapons under s. 941.20 (1) (a), 1983 stats., was not a lesseuiresproof of a fact for conviction that the other does not require, even if the same
includedoffense of crime of endangering safety by conduct regardless efiife  conductwas involved in the two prosecutions. In contrast, s. 961.45 providés that
armedunder ss. 939.63 (1) (a) 3. and 941.30, 1983 stats. S@aemgton, 134 \lg.  a violation of ch. 961 is a violation of a federal law or the law of another state, a con
2d 260, 397 N.\\2d 484 (1986). viction or acquittal under federal law or the law of another state for the same act is
The court must instruct the jury on a properly requested lesteersef even though abar to prosecution in this state. Théegignce in the 2 statutes does not violate equal
the statute of limitations bars the codrom entering a conviction on the Iessergrzo_tggg%n' State v Swinson, 2003 WApp 45, 261 Vis. 2d 633, 660 N.ved 12,
offense. State vMuentner 138 Ws. 2d 374, 406 N.VZd 415 (1987). :
Thecourt of appeals may not direct the circuit court to enter a judgment of convic L .
tion for a lesser included fense when a jury verdict of guilty on a‘greatéense is  939.72 No conviction of both inchoate and completed
reversedor insuficiency of evidence and the jury was not instructed onesser  crime. A person shall not be convicted under both:
includedoffense. State.WMyers, 158 Ws. 2d 356, 461 N.VEd 777 (1990). p. s
Convictionsfor both first-degree murder and blary/battery are permissible. (1) Section939.30 for solicitation and s. 939.05 as a party to

Statev. Kuntz, 160 Vis. 2d 722, 467 N.VZd 531 (1991). a crime which is the objective of the solicitation; or

Evidenceat trial maysuggest to the state that an instruction on a lesser included ‘2) Section939.31 for conspiracy and s. 939.05 as a farty
offenseis appropriate; it is unreasonable for a defendant to assume at the outset of trial . : "

thatevidence may not fEict the state prosecuting positionState vFleming, 181 @ crime which is the objective of the conspiracy; or

Wﬁh?d 54{.5' 5%10 N-Wdt g37 (Ctli.AIPP- 19933.- hen homicid ) (3) Section939.32 for attempt and the section definthg
IS seclion aoes not bar multiple convictions when nomicides are emmlvly C0mp|eted:rime.

ous.” Two Class C felonies with the same maximum penalty were ecaeaiiyus h

although one carried additional sanctionsidfer license revocation and an addi ~ History: 1991 a. 153; 2001 a. 109.

tional penalty assessment that the other did not. Stachner217 Ws. 2d 392, Sub. (3) does not bar convicting the defendant who shot at one bertsalfed

576 N.W2d 912 (1998), 96—-2830. anotherof both murder and attempted murdéwstin v State, 86 W¢. 2d 213, 271
Misdemeanobattery is an included crime of felony battewyt they are not the N.W.2d 668 (1978).

sameoffense. Acquittal on felony battery chas does ngtrevent subsequent pro  Sub.(3) does not bar convictions for possession oflatious tools andurglary

secution for misdemeanor batteigtate vVassos, 218 W. 2d 330, 579 N.ViZd 35  arising out of a single transaction. DumaState, 90 W¢. 2d 518, 280 N.vEd 310

(1998),97-0938. (Ct. App. 1979).
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g Ihiz seg\tli?hn bretfﬁrs to convictiotr;s, ntftJt Oﬂafﬁ The St_?te may progerly e tafelony specified in sub. (2) (a), expires, the state collects biologi
e o TS e 20 omsbia-” “tal material that is evidence of the identity of the person whe com
99-1768. mitted the felony identifiesa deoxyribonucleic acid profile from
the biological materialand compares the deoxyribonucleic acid
939.73 Criminal penalty permitted only on conviction. profile to deoxyribonucleic acigrofiles of known persons, the
A penalty for the commission of a crime may be imposed ordyatemay commence prosecution of the person ighbe source
after the actor has been duly convictediicourt of competent of the biological material for thielony or a crime that is related
jurisdiction. to the felony or both within 12 months after comparison of the
deoxyribonucleicacid profile relating tahe felony results in a
939.74 Time limitations on prosecutions. (1) Exceptas probableidentification of the person or within the applicable time
providedin subs. (2) and (2d) ared 946.88 (1), prosecution forundersub. (1) or (2), whichever is latest.
afelony must be commenced within 6 years and prosecution for(e) If, within 6 years after commission of a felony specified
amisdemeanor or for adultery within 3 years after the commissigAdersub. (2) (a), the state collects biological material that is evi
thereof. Within the meaning of this section, a prosecution hafenceof the identity of theperson who committed the felgny
commencedvhen a warrant or summons is issued, an indictmggentifies a deoxyribonucleic acid profile from the biological

is found, or an information is filed. material, and compares the deoxyribonucleic acid profile to
(2) Notwithstandingthat the time limitation under sub. (1) hasleoxyribonucleicacid profiles of known persons, the state may
expired: commenceprosecution of the person who is the source of the bio

(@) A prosecution under s. 940.01, 940.02, 9409®).05, logical materialfor a crime that is related to the felony within 12
948.02(1), or 948.025 (1) (a), (b), (@r (d) may be commenced months after comparison of the deoxyribonucleic acid profile

atany time. relatingt_o t_he felony r_esults in a probable identification of t_he per
(am) A prosecutiorunder s. 940.06 may be commenced withii®"o" within the applicable time under sub. (1) or (2), whichever
15 years after the commission of the violation. Is latest.

(b) A prosecution for theft against one who obtained pesses (3) In computing the time limited by this section, the time- dur
sionof the property lawfully and subsequently misappropriated{td _Whlch_the actor was not pub_llcly a resident within this state or
may be commenced within one year after discovery of the lossdfingwhich a prosecution against the actor for the same act was

the aggrieved partybut in no case shall this provision extend thB€ndingshall not be included. A prosecution is pending when a
time limitation in sub. (1) by more than 5 years. warrantor a summons has been issued, an indictment has been

(c) A prosecution for violation of €48.02 (2), 948.025 (1) (b), found, or an infor_mation _has pegn filed. ) ) .
948.03 (2) (a), 948.05, 948.06, 948.07 (1), (2), (3), or (4), 948.075,(4) In computing the time limited by this section, the time-dur
948.08,948.085, or 948.095 shall be commenbetbre the vie ing which an alleged victim under s. 940.22 (2)imable to seek

tim reaches the agsf 45 years or be barred, except as providdfe issuancef a complaint under s. 968.02 due to tiea$ of
in sub. (2d). the sexual contact or due to any threats, instructions or statements

(cm) A prosecution fowiolation of s. 948.03 (2) (b) or (c), (3) from the therapist shall not be included. , _

or (4) 948.04 or 948.07 (5) or (6) shall be commenced béfere H|st_0ry. 1981 c. 2801985 .el. 275; 1987 _a. 332, 380, 399, 403; 1989 a._ 121; 1991
A a.269; 1993 a. 219, 227, 486; 1995 a. 456; 1997 a. 237; 2001 a. 16, 109; 2003 a. 196,
victim reaches the age of 26 years or be barred, except as provideg26; 2005 a. 60, 276, 277; 2007 a. 80, B; 2009 a. 203.
in sub. (2d), g \hoiIe cgurts have no dut¥ tolsecur(a infﬁrmed Wa;vers ?fhpossg?d:éatutory
. . . efensesvhen accepting a guilty plea, under the unique facts of the ca

(d) A prosecution for a violation of s. 948.051 shallcbet  antwas entitled to vf/)ithgravga E;yuﬁty plea to a cgmbaqrred by the statute of limita
mencedbefore the victim reaches the age of 24 or be barreidps. State vPohlhammer82 Ws. 2d 1, 260 N.\®2d 678 (1978).
exceptas provided in sub. (2d). Sub. (3) tolls the running of statutes of limitation during the period in which a

. . . . . ., defendanis not a state resident and violates neither the privileges and immunities

(2d) (a) In this subsectiorideoxyribonucleic acid profile” clausenor the equal protection clause of the U.S. constitution. Statep149 Ws.

meansan individuals patterned chemical structure of genetigd1, 437 N.w2d 878 (1989).

i ioni ifi i i i i A person is not “publicly a residentithin this state” under sub. (3) when living
informationidentified by analyzing biologicanaterial that con outsidethe state but retaining state residence for voting and tax purposes. .State v

tainsthe individuals deoxyribonucleic acid. Whitman, 160 Ws. 2d 260, 466 N.V2d 193 (Ct. App. 1990).
(am) For purposes dhis subsection, crimes are related if thesﬁ An arrest warrant is issued for purposes of gljbwhen it is signed by a judge with

i i it i i i jntent that it be executed and leaves the possession of the judge. That the warrant
are Comm.ltted a.gamSt the same victim, are prOX|mate In t!me’ ver executed is irrelevant. Stam/lmeller?ZOl Ws. 2d 121,J54g N.VZd 455
arecommitted with the same Intent, purpose, or OppOI’tunlty SO (@8 App. 1996), 93-3227.
to be part of the same course of conduct. Thestatute of limitations for a continuingfefise does not run until thest act is
. L done,which, viewed alone, is a crime. Otherwise, a prosecution for a felfansef
~ (b) If, before the time limitation under sub. (1) for commentGnustbe commenced within 6 years. Statwliller, 2002 Wi App 197, 257 W. 2d.
ing prosecution of a violation of s. 940.225 (1) expiresstée 124,650 N.w2d 850, 01-1406.

i i i ; i i ; Whenthe jury found the defendant guilty of having sexual contact witmther
collects biological material tha evidence of the identity of the victim duringthe period outside the statute of limitations, but also found that the vic

personwho committedthe violation, identifies a deoxyribonu tim was unabléo seek the issuance of a complaint due to feetefof the sexual cen
cleic acid profile from the biological material, and compares thactor due to statements or instructions by the defendant, the statute of limitations was

; i ; 1 [ ; tolled under sub. (4). The jury was required to agree upon a specific act committed
deoxynbonuclemamd proflle to deOXy”bonUdem'd proflles of within a specific time period but was not required to determine exactly when the

known persons, the state may commence prosecution of the p@Feed-uponffense was committed. When the date of the crimeis: material
sonwho is the source of tHaological material for the violation elementf the ofense chaged, it need not be precisely alleged or determined. State

; : ; . Miller, 2002 WI App 197, 257 W. 2d. 124, 650 N.VEd 850, 01-1406.
of s. 940'2251) atany time after comparison of the deOXy”bonLY When a defendant is already in custody due to his or her incarceration, the filing

cleic acid profile relating to the violation results in a probabler a criminal complaint is siiént to commence prosecution. State Jennings,
identification of the person or within thapplicable time under 2003 WI 10, 259 . 2d 523, 657 N.VZd 393, 01-0507.

; ; : The common law “year—and—a—day rule” that no homicide is committed unless the
SUb'(l)' whichever is lateand may commence prosecution of thgictim dies within a year and a day after the injury is inflicteghigated, with pro

personwho is the source of the biologicahterial for a crime that spectiveapplication only State vPicotte, 2003 WI 42, 261 ¥/ 2d 249, 661 N.VEZd
is related to the violation under s. 940.225 (1) within 12 montR8!,01-3063.

. . ; : : : Whensub. (2) (c) was created in 1987, it only appjenspectively Subsequent
after comparison of the deoxyribonucleic acid profile relating tg, endmentsid not change this conclusion because they did not changetiie

the violation results in a probable identification of the person @pplicability of sub. (2) (c). Rathethe language in the subsequent amendments,

ithi i i X i i which stated these amendments apply fercdfes not yet barred, was clearly meant
Wltthln the appllcable time under sub (1’)(2), whichever is lat to apply to ofenses that sub. (2) (c) had not already barred. StistacArthur 2008
est. _ S WI 72, 310 W6, 2d 550, 750 N.\Ed 910, 06-1379. o _
(C) If, before the appllcable time limitation under sub. (1) or The circuit judge decides the tolling issue under sub. (3piretial proceeding

; : whereinthe state must prowhat the defendant was not a public resident by a prepon
(2) (am), (c), (cm), or (d) focommencing prosecution of a felonY e anceof the evidence. State MacArthur 2008 Wi 72, 310 V. 2d 550, 750

underch. 940 or 948, other than a felomyder s. 940.225 (1) or N.W.2d910, 06-1379.
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A plaintiff’s allegations of the defendant distattorneys bad faith presented no 1. An act committed during an induced abortion. This subdi
impediment to application of the genepainciple prohibiting federal court interfer | : e H o
encewith pending state prosecutiowben the only factual assertion in support of the/ISion does not limit the;appllcablllty (_)f ss. 940.04, 940.13,
claimwas the district attorney'delayin completing the prosecution, and there weréd40.15and 940.16 to an induced abortion.
no facts alleged that could support any conclusion other than that the district attorney : : . :
hadacted consistently with state statutes and constitution. SnhtbGann, 381 F 2. An act that '$Omm|tte_d n aCC(_)rdanC_e Wlth the usfual ar_1d
Supp.1027 (1974). customarystandards of medical practice during diagnostic testing
The 36-year tolling of the statute of limitations undeb. (3) was not unconstitu g therapeutidreatment performed bXDr under the supervision
tionalin this case. It did not violate the Privileges and Immunities, Due Process, f%r L. .
EqualProtection provisions of the U.S. Constituticdub. (3) does not burden afun 01, @ physician licensed under ch. 448.

damentatight, and it is rationally related to the legitimg@vernmental interests of i i i
detectingcrimes and apprehending criminals. Stat®eGuire, 2010 WI 91, 328 2h. An act by any health care providas defined in s. 155.01

Wis. 2d 289; 786 N.\R2d 227, 07-27L (7), that is in accordance with a pregnant womaower of atter
The Perils of Plain Language: Statute of Limitations for Child Sexual Assautiey for health care instrument under ch. 155 or in accordance with
Defendants.Flynn. Ws. Law March 2009. adecision of a health care agent wbacting under a pregnant

939.75 Death or harm to an unborn child. (1) In this see womans power of attorney for health care instrument under ch.

tion and ss. 939.24 (1), 939.25 (1), 940.01(tD) 940.02 (1m), 1% _ _ _

940.05(2g) and (2h), 940.06 (2), 940.08 (2), 940.09 (1) (c) to (¢) 3. An act by a woman who is pregnant with an unborn child

and(1g) (c), (cm), and (d), 940.10 (2), 940.195, 940.23 (1) (b) atidatresults in the death of or great bodigrm, substantial bodily

(2) (b), 940.24 (2) and 940.25 (1) (c) to (€), “unborn child” meargrmor bodily harm to that unborn child.

anyindividual of the human species from fertilization until birth 4. The prescription, dispensation or administration by any

that is gestating inside a woman. personlawfully authorized to do so and the use by a woman of any
(2) (a) In this subsectiorfjnduced abortion” means the usemedicine,drug or device that is used as a method of birth control

of any instrument, medicine, drug or other substance or dievicer is intended to prevent pregnancy

amedical procedure with the intent to terminate the pregnancy of(3) Whenthe existence of an exception under sub. (2) has been

awoman and with an intent other than to increase the probabiliflacedin issue by the trial evidence, the state must prove beyond

of a live birth, to preserve the life or health of the infant dfter 3 reasonable doubt that the facts constituting the exception do not

birth or to remove a dead fetus. existin order to sustain a finding of guilt under s. 940.01 (1) (b),
(b) Sections 940.01 (1) (b), 940.02 (1m), 940.05 (2g) and (2b6}10.02(1m), 940.05 (2g), 940.06 (2), 940.08 (@40.09 (1) (c)

940.06(2), 940.08 (2), 940.09 (1) (c) to (e) and (1g) (c), (cm), and (e) or (1g) (c), (cm), or (d), 940.10 (2), 940.195, 940.23 (1) (b)

(d), 940.10 (2), 940.195, 940.23 (1) (b) and (2) (b), 940.24r{@) or (2) (b), 940.24 (2) or 940.25 (1) (c) to (e).

940.25(1) (c) to (e) do not apply to any of the following: History: 1997 a. 295; 2001 a. 109; 2003 a. 97.
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